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proved -- Companies' Creditors Arrangement Act, 5. 4, s. 5, s. 11.2(1), s. 11.2(4), s. 11.4, s.
11.52. :

The Canwest Global Canadian newspaper entities applied for an order for protection pursuant to
the Companies' Creditors Arrangement Act (CCAA). The applicants also sought a stay of pro-
ceedings and to have the order extend to protect the Canwest Limited Partnership/Canwest So-
c¢iUtU en Commandite (the Limited Partnership). The applicants proposed to present the plan
only to the secured creditors and sought approval of a $25 million DIP facility. The applicants
asked they be authorized but not required to pay pre-filing amounts owing in arrears to critical
suppliers, including newsprint and ink suppliers. The applicants sought a $3 administration
charge, a $10 million charge in favour of the financial advisor and a $35 directors and officers
charge. The applicants also sought a $3 million charge to secure obligations arising out of
amendments to two key employees' employment agreements and a management incentive plan. -

HELD: Application allowed. The applicants' chief place of business was Ontario, they qualified
as debtor companies under the CCAA and they were affiliated companies with total claims
against them that far exceeded $5 million. The Limited Partnership was the applicants' adminis-
trative backbone. Exposing the assets of the Limited Partnership to the demands of creditors
would make a successful restructuring impossible. Debtors had the statutory authority to present
a plan to a single class of creditors and it was appropriate in the circumstances. The DIP loan
would enhance the prospects of a viable compromise or arrangement and would ensure the nec-
essary stability. The applicants could treat certain suppliers as critical suppliers but they could
not be paid without the Monitor's consent. The administration charge, financial advisor charge
and directors and officers charge were granted as requested. The management incentive charge
was granted as requested and a sealing order was made over the sensitive personal and compen-
sation information, as it was an important commercial interest that should be protected.

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, R.S.C. 1985, c.c. 36,s.4,s. 5,s. 11.2(1), s. 11.2(4), s.
11.4,s.11.52,s. 11.7(2)
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S.E. PEPALL J.:--
Introduction
1 Canwest Global Communications Corp. ("Canwest Global") is a leading Canadian media

company with interests in (i) newspaper publishing and digital media; and (ii) free-to-air televi-
sion stations and subscription based specialty television channels. Canwest Global, the entities in
its Canadian television business (excluding CW Investments Co. and its subsidiaries) and the
National Post Company (which prior to October 30, 2009 owned and published the National
Post) (collectively, the "CMI Entities"), obtained protection from their creditors in a Companies’
Creditors Arrangement Act' ("CCAA") proceeding on October 6, 2009.2 Now, the Canwest
Global Canadian newspaper entities with the exception of National Post Inc. seek similar protec-
tion. Specifically, Canwest Publishing Inc./Publications Canwest Inc. ("CPI"), Canwest Books
Inc. ("CBI"), and Canwest (Canada) Inc. ("CCI") apply for an order pursuant to the CCAA. They
also seek to have the stay of proceedings and the other benefits of the order extend to Canwest
Limited Partnership/Canwest Société en Commandite (the "Limited Partnership"). The Appli-
cants and the Limited Partnership are referred to as the "LP Entities" throughout these reasons.
The term "Canwest" will be used to refer to the Canwest enterprise as a whole. It includes the LP
Entities and Canwest Global's other subsidiaries which are not applicants in this proceeding.

2 All appearing on this application supported the relief requested with the exception of the
Ad Hoc Committee of 9.25% Senior Subordinated Noteholders. That Committee represents cer-
tain unsecured creditors whom I will discuss more fully later.

3 I granted the order requested with reasons to follow. These are my reasons.

4 I start with three observations. Firstly, Canwest Global, through its ownership interests in
the LP Entities, is the largest publisher of daily English language newspapers in Canada. The LP
Entities own and operate 12 daily newspapers across Canada. These newspapers are part of the
Canadian heritage and landscape. The oldest, The Gazette, was established in Montreal in 1778.
The others are the Vancouver Sun, The Province, the Ottawa Citizen, the Edmonton Journal, the
Calgary Herald, The Windsor Star, the Times Colonist, The Star Phoenix, the Leader-Post, the
Nanaimo Daily News and the Alberni Valley Times. These newspapers have an estimated aver-
age weekly readership that exceeds 4 million. The LP Entities also publish 23 non-daily news-
papers and own and operate a number of digital media and online operations. The community
served by the LP Entities is huge. In addition, based on August 31, 2009 figures, the LP Entities
employ approximately 5,300 employees in Canada with approximately 1,300 of those employees
working in Ontario. The granting of the order requested is premised on an anticipated going
concern sale of the newspaper business of the LP Entities. This serves not just the interests of the
LP Entities and their stakeholders but the Canadian community at large.

5 Secondly, the order requested may contain some shortcomings; it may not be perfect. That
said, insolvency proceedings typically involve what is feasible, not what is flawless.

6 Lastly, although the builders of this insolvent business are no doubt unhappy with its fate,
gratitude is not misplaced by acknowledging their role in its construction.

Background Facts

(i)  Financial Difficulties

7 The LP Entities generate the majority of their revenues through the sale of advertising. In
the fiscal year ended August 31, 2009, approximately 72% of the LP Entities' consolidated reve-
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nue derived from advertising. The LP Entities have been seriously affected by the economic
downturn in Canada and their consolidated advertising revenues declined substantially in the lat-
ter half of 2008 and in 2009. In addition, they experienced increases in certain of their operating
Ccosts.

8 On May 29, 2009 the Limited Partnership failed, for the first time, to make certain interest
and principal reduction payments and related interest and cross currency swap payments totaling
approximately $10 million in respect of its senior secured credit facilities. On the same day, the
Limited Partnership announced that, as of May 31, 2009, it would be in breach of certain finan-
cial covenants set out in the credit agreement dated as of July 10, 2007 between its predecessor,
Canwest Media Works Limited Partnership, The Bank of Nova Scotia as administrative agent, a
syndicate of secured lenders ("the LP Secured Lenders"), and the predecessors of CCI, CPI and
CBI as guarantors. The Limited Partnership also failed to make principal, interest and fee pay-
ments due pursuant to this credit agreement on June 21, June 22, July 21, July 22 and August 21,
2009.

9 The May 29, 2009, defaults under the senior secured credit facilities triggered defaults in
respect of related foreign currency and interest rate swaps. The swap counterparties (the "Hedg-
ing Secured Creditors") demanded payment of $68.9 million. These unpaid amounts rank pari
passu with amounts owing under the LP Secured Lenders' credit facilities.

10 On or around August 31, 2009, the Limited Partnership and certain of the LP Secured
Lenders entered into a forbearance agreement in order to allow the LP Entities and the LP Se-
cured Lenders the opportunity to negotiate a pre-packaged restructuring or reorganization of the
affairs of the LP Entities. On November 9, 2009, the forbearance agreement expired and since
then, the LP Secured Lenders have been in a position to demand payment of approximately
$953.4 million, the amount outstanding as at August 31, 2009. Nonetheless, they continued ne-
gotiations with the LP Entities. The culmination of this process is that the LP Entities are now
seeking a stay of proceedings under the CCAA in order to provide them with the necessary
"breathing space" to restructure and reorganize their businesses and to preserve their enterprise
value for the ultimate benefit of their broader stakeholder community.

11 The Limited Partnership released its annual consolidated financial statements for the
twelve months ended August 31, 2009 and 2008 on November 26, 2009. As at August 31, 2009,
the Limited Partnership had total consolidated assets with a net book value of approximately
$644.9 million. This included consolidated current assets of $182.7 million and consolidated
non-current assets of approximately $462.2 million. As at that date, the Limited Partnership had
total consolidated liabilities of approximately $1.719 billion (increased from $1.656 billion as at
August 31, 2008). These liabilities consisted of consolidated current liabilities of $1.612 billion
and consolidated non-current liabilities of $107 million.

12 The Limited Partnership had been experiencing deteriorating financial results over the
past year. For the year ended August 31, 2009, the Limited Partnership's consolidated revenues
decreased by $181.7 million or 15% to $1.021 billion as compared to $1.203 billion for the year
ended August 31, 2008. For the year ended August 31, 2009, the Limited Partnership reported a
consolidated net loss of $66 million compared to consolidated net earnings of $143.5 million for
fiscal 2008.

(i) Indebtedness under the Credit Facilities

13 The indebtedness under the credit facilities of the LP Entities consists of the following.
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(a) The LP senior secured credit facilities are the subject matter of the July
10, 2007 credit agreement already mentioned. They are guaranteed by
CCI, CPI and CBI. The security held by the LP Secured Lenders has
been reviewed by the solicitors for the proposed Monitor, FTT Consult-
ing Canada Inc. and considered to be valid and enforceable.’ As at Au-
gust 31, 2009, the amounts owing by the LP Entities totaled $953.4 mil-
lion exclusive of interest.* ‘

(b) The Limited Partnership is a party to the aforementioned foreign cur-
rency and interest rate swaps with the Hedging Secured Creditors. De-
faults under the LP senior secured credit facilities have triggered de-
faults in respect of these swap arrangements. Demand for repayment of
amounts totaling $68.9 million (exclusive of unpaid interest) has been
made. These obligations are secured.

(c) Pursuant to a senior subordinated credit agreement dated as of July 10,
2007, between the Limited Partnership, The Bank of Nova Scotia as
administrative agent for a syndicate of lenders, and others, certain sub-
ordinated lenders agreed to provide the Limited Partnership with access
to a term credit facility of up to $75 million. CCI, CPI, and CBI are
guarantors. This facility is unsecured, guaranteed on an unsecured basis
and currently fully drawn. On June 20, 2009, the Limited Partnership
failed to make an interest payment resulting in an event of default under
the credit agreement. In addition, the defaults under the senior secured
credit facilities resulted in a default under this facility. The senior sub-
ordinated lenders are in a position to take steps to demand payment.

(d) Pursuant to a note indenture between the Limited Partnership, The Bank
of New York Trust Company of Canada as trustee, and others, the Lim-
ited Partnership issued 9.5% per annum senior subordinated unsecured
notes due 2015 in the aggregate principal amount of US $400 million.
CPI and CBI are guarantors. The notes are unsecured and guaranteed on
an unsecured basis. The noteholders are in a position to take steps to
demand immediate payment of all amounts outstanding under the notes
as a result of events of default.

14 The LP Entities use a centralized cash management system at the Bank of Nova Scotia
which they propose to continue. Obligations owed pursuant to the existing cash management ar-
rangements are secured (the "Cash Management Creditor"). '

(iii) LP Entities' Response to Financial Difficulties

15 The LP Entities took a number of steps to address their circumstances with a view to im-
proving cash flow and strengthening their balance sheet. Nonetheless, they began to experience

significant tightening of credit from critical suppliers and other trade creditors. The LP Entities'

debt totals approximately $1.45 billion and they do not have the liquidity required to make pay-

ment in respect of this indebtedness. They are clearly insolvent.

16 The board of directors of Canwest Global struck a special committee of directors (the
"Special Committee") with a mandate to explore and consider strategic alternatives. The Special
Committee has appointed Thomas Strike, the President, Corporate Development & Strategy Im-
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plementation, as Recapitalization Officer and has retained Gary Colter of CRS Inc. as Restruc-
turing Advisor for the LP Entities (the "CRA"). The President of CPI, Dennis Skulsky, will re-
port directly to the Special Committee.

17 Given their problems, throughout the summer and fall of 2009, the LP Entities have par-
ticipated in difficult and complex negotiations with their lenders and other stakeholders to obtain
forbearance and to work towards a consensual restructuring or recapitalization.

18 An ad hoc committee of the holders of the senior subordinated unsecured notes (the "Ad
Hoc Committee") was formed in July, 2009 and retained Davies Ward Phillips & Vineberg as
counsel. Among other things, the Limited Partnership agreed to pay the Committee's legal fees
up to a maximum of $250,000. Representatives of the Limited Partnership and their advisors
have had ongoing discussions with representatives of the Ad Hoc Committee and their counsel
was granted access to certain confidential information following execution of a confidentiality
agreement. The Ad Hoc Committee has also engaged a financial advisor who has been granted
access to the LP Entities' virtual data room which contains confidential information regarding the
business and affairs of the LP Entities. There is no evidence of any satisfactory proposal having
been made by the noteholders. They have been in a position to demand payment since August,
2009, but they have not done so.

19 In the meantime and in order to permit the businesses of the LP Entities to continue to
operate as going concerns and in an effort to preserve the greatest number of jobs and maximize
value for the stakeholders of the LP Entities, the LP Entities have been engaged in negotiations
with the LP Senior Lenders, the result of which is this CCAA application.

(iv) The Support Agreement, the Secured Creditors' Plan and the Solicitation Process

20 Since August 31, 2009, the LP Entities and the LP administrative agent for the LP Se-
cured Lenders have worked together to negotiate terms for a consensual, prearranged restructur-
ing, recapitalization or reorganization of the business and affairs of the LP Entities as a going
concern. This is referred to by the parties as the Support Transaction.

21 As part of this Support Transaction, the LP Entities are seeking approval of a Support
Agreement entered into by them and the administrative agent for the LP Secured Lenders. 48%
of the LP Secured Lenders, the Hedging Secured Creditors, and the Cash Management Creditor
(the "Secured Creditors") are party to the Support Agreement.

22 Three interrelated elements are contemplated by the Support Agreement and the Support
Transaction: the credit acquisition, the Secured Creditors' plan (the "Plan"), and the sale and in-
vestor solicitation process which the parties refer to as SISP.

23 The Support Agreement contains various milestones with which the LP Entities are to
comply and, subject to a successful bid arising from the solicitation process (an important caveat
in my view), commits them to support a credit acquisition. The credit acquisition involves an
acquisition by an entity capitalized by the Secured Creditors and described as AcquireCo. Ac-
quireCo. would acquire substantially all of the assets of the LP Entities (including the shares in
National Post Inc.) and assume certain of the liabilities of the LP Entities. It is contemplated that
AcquireCo. would offer employment to all or substantially all of the employees of the LP Enti-
ties and would assume all of the LP Entities' existing pension plans and existing post-retirement
and post-employment benefit plans subject to a right by AcquireCo., acting commercially rea-
sonably and after consultation with the operational management of the LP Entities, to exclude
certain specified liabilities. The credit acquisition would be the subject matter of a Plan to be
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voted on by the Secured Creditors on or before January 31, 2010. There would only be one class.
The Plan would only compromise the LP Entities' secured claims and would not affect or com-
promise any other claims against any of the LP Entities ("unaffected claims"). No holders of the
unaffected claims would be entitled to vote on or receive any distributions of their claims. The
Secured Creditors would exchange their outstanding secured claims against the LP Entities under
the LP credit agreement and the swap obligations respectively for their pro rata shares of the
debt and equity to be issued by AcquireCo. All of the LP Entities' obligations under the LP se-
cured claims calculated as of the date of closing less $25 million would be deemed to be satisfied
following the closing of the Acquisition Agreement. LP secured claims in the amount of $25
million would continue to be held by AcquireCo. and constitute an outstanding unsecured claim
against the LP Entities.

24 The Support Agreement contemplates that the Financial Advisor, namely RBC Dominion
Securities Inc., under the supervision of the Monitor, will conduct the solicitation process. Com-
pletion of the credit acquisition process is subject to a successful bid arising from the solicitation
process. In general terms, the objective of the solicitation process is to obtain a better offer (with
some limitations described below) than that reflected in the credit acquisition. If none is obtained
in that process, the LP Entities intend for the credit acquisition to proceed assuming approval of
the Plan. Court sanction would also be required.

25 In more detailed terms, Phase I of the solicitation process is expected to last approxi-
mately 7 weeks and qualified interested parties may submit non-binding proposals to the Finan-
cial Advisor on or before February 26, 2010. Thereafter, the Monitor will assess the proposals to
determine whether there is a reasonable prospect of obtaining a Superior Offer. This is in essence
a cash offer that is equal to or higher than that represented by the credit acquisition. If there is
such a prospect, the Monitor will recommend that the process continue into Phase IL If there is
no such prospect, the Monitor will then determine whether there is a Superior Alternative Offer,
that is, an offer that is not a Superior Offer but which might nonetheless receive approval from
the Secured Creditors. If so, to proceed into Phase II, the Superior Alternative Offer must be
supported by Secured Creditors holding more than at least 33.3% of the secured claims. If it is
not so supported, the process would be terminated and the LP Entities would then apply for court
sanction of the Plan.

26 Phase II is expected to last approximately 7 weeks as well. This period allows for due
diligence and the submission of final binding proposals. The Monitor will then conduct an as-
sessment akin to the Phase 1 process with somewhat similar attendant outcomes if there are no
Superior Offers and no acceptable Alternative Superior Offers. If there were a Superior Offer or
an acceptable Alternative Superior Offer, an agreement would be negotiated and the requisite
approvals sought.

27 The solicitation process is designed to allow the LP Entities to test the market. One con-
cern is that a Superior Offer that benefits the secured lenders might operate to preclude a Supe-
rior Alternative Offer that could provide a better result for the unsecured creditors. That said, the
LP Entities are of the view that the solicitation process and the support transaction present the
best opportunity for the businesses of the LP Entities to continue as going concerns, thereby pre-
serving jobs as well as the economic and social benefits of their continued operation. At this
stage, the alternative is a bankruptcy or liquidation which would result in significant detriment
not only to the creditors and employees of the LP Entities but to the broader community that
benefits from the continued operation of the LP Entities' business. I also take some comfort from
the position of the Monitor which is best captured in an excerpt from its preliminary Report:
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The terms of the Support Agreement and SISP were the subject of lengthy and
intense arm's length negotiations between the LP Entities and the LP Admin-
istrative Agent. The Proposed Monitor supports approval of the process con-
templated therein and of the approval of those documents, but without in any
way fettering the various powers and discretions of the Monitor.

28 It goes without saying that the Monitor, being a court appointed officer, may apply to the
court for advice and directions and also owes reporting obligations to the court.

29 As to the objection of the Ad Hoc Committee, I make the following observations. Firstly,
they represent unsecured subordinated debt. They have been in a position to take action since
August, 2009. Furthermore, the LP Entities have provided up to $250,000 for them to retain legal
counsel. Meanwhile, the LP Secured Lenders have been in a position to enforce their rights
through a non-consensual court proceeding and have advised the LP Entities of their abilities in
that regard in the event that the LP Entities did not move forward as contemplated by the Support
Agreement. With the Support Agreement and the solicitation process, there is an enhanced like-
lihood of the continuation of going concern operations, the preservation of jobs and the maximi-
zation of value for stakeholders of the LP Entities. It seemed to me that in the face of these facts
and given that the Support Agreement expired on January 8, 2010, adjourning the proceeding
was not merited in the circumstances. The Committee did receive very short notice. Without be-
ing taken as encouraging or discouraging the use of the comeback clause in the order, I disagree
with the submission of counsel to the Ad Hoc Committee to the effect that it is very difficult if
not impossible to stop a process relying on that provision. That provision in the order is a mean-
ingful one as is clear from the decision in Muscletech Research & Development Inc.. On a come
back motion, although the positions of parties who have relied bona fide on an Initial Order
should not be prejudiced, the onus is on the applicants for an Initial Order to satisfy the court that
the existing terms should be upheld.

Proposed Monitor

30 The Applicants propose that FTT Consulting Canada Inc. serve as the Monitor. It cur-
rently serves as the Monitor in the CMI Entities' CCAA proceeding. It is desirable for FTI to act;
it is qualified to act; and it has consented to act. It has not served in any of the incompatible ca-
pacities described in section 11.7(2) of the CCAA. The proposed Monitor has an enhanced role
that is reflected in the order and which is acceptable.

Proposed Order

31 As mentioned, I granted the order requested. It is clear that the LP Entities need protec-
tion under the CCAA. The order requested will provide stability and enable the LP Entities to
pursue their restructuring and preserve enterprise value for their stakeholders. Without the bene-
fit of a stay, the LP Entities would be required to pay approximately $1.45 billion and would be
unable to continue operating their businesses.

(a) Threshold Issues

32 The chief place of business of the Applicants is Ontario. They qualify as debtor compa-
nies under the CCAA. They are affiliated companies with total claims against them that far ex-
ceed $5 million. Demand for payment of the swap indebtedness has been made and the Appli-
cants are in default under all of the other facilities outlined in these reasons. They do not have
sufficient liquidity to satisfy their obligations. They are clearly insolvent.




Page 9

(b) Limited Partnership

33 The Applicants seek to extend the stay of proceedings and the other relief requested to
the Limited Partnership. The CCAA definition of a company does not include a partnership or a
limited partnership but courts have exercised their inherent jurisdiction to extend the protections
of an Initial CCAA Order to partnerships when it was just and convenient to do so. The relief has
been held to be appropriate where the operations of the partnership are so intertwined with those
of the debtor companies that irreparable harm would ensue if the requested stay were not
granted: Re Canwest Global Communications Corp® and Re Lehndorff General Partners Ltd'.

34 In this case, the Limited Partnership is the administrative backbone of the LP Entities and
is integral to and intertwined with the Applicants' ongoing operations. It owns all shared infor-
mation technology assets; it provides hosting services for all Canwest properties; it holds all
software licences used by the LP Entities; it is party to many of the shared services agreements
involving other Canwest entities; and employs approximately 390 full-time equivalent employ-
ees who work in Canwest's shared services area. The Applicants state that failure to extend the
stay to the Limited Partnership would have a profoundly negative impact on the value of the Ap-
plicants, the Limited Partnership and the Canwest Global enterprise as a whole. In addition, ex-
posing the assets of the Limited Partnership to the demands of creditors would make it impossi-
ble for the LP Entities to successfully restructure. I am persuaded that under these circumstances
it is just and convenient to grant the request.

(c) Filing of the Secured Creditors' Plan

35 The LP Entities propose to present the Plan only to the Secured Creditors. Claims of un-
secured creditors will not be addressed.

36 The CCAA seems to contemplate a single creditor-class plan. Sections 4 and 5 state:

. 4 Where a compromise or an arrangement is proposed between a debtor com-
pany and its unsecured creditors or any class of them, the court may, on the
application in a summary way of the company or of any such creditor or of the
trustee in bankruptcy or liquidator of the company, order a meeting of the
creditors or class of creditors and, it the court so determines, of the sharehold-
ers of the company, to be summoned in such manner as the court directs.

S. 5 Where a compromise or an arrangement is proposed between a debtor com-
pany and its secured creditors or any class of them, the court may, on the ap-
plication in a summary way of the company or of any such creditor or of the
trustee in bankruptcy or liquidator of the company, order a meeting of the
creditors or class of creditors and, if the court so determines, of the sharehold-
ers of the company, to be summoned in such manner as the court directs.

37 Case law has interpreted these provisions as authorizing a single creditor-class plan. For
instance, Blair J. (as he then was) stated in Re Philip Services Corp.®: " There is no doubt that a
debtor is at liberty, under the terms of sections 4 and 5 of the CCAA, to make a proposal to se-
cured creditors or to unsecured creditors or to both groups.™ Similarly, in Re Anvil Range Mining
Corp.®, the Court of Appeal stated: "It may also be noted that s. 5 of the CCAA contemplates a
plan which is a compromise between a debtor company and its secured creditors and that by the
terms of s. 6 of the Act, applied to the facts of this case, the plan is binding only on the secured
creditors and the company and not on the unsecured creditors."
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38 Based on the foregoing, it is clear that a debtor has the statutory authority to present a
plan to a single class of creditors. In Re Anvil Range Mining Corp., the issue was raised in the
context of the plan's sanction by the court and a consideration of whether the plan was fair and
reasonable as it eliminated the opportunity for unsecured creditors to realize anything. The basis
of the argument was that the motions judge had erred in not requiring a more complete and in
depth valuation of the company's assets relative to the claims of the secured creditors.

39 In this case, I am not being asked to sanction the Plan at this stage. Furthermore, the
Monitor will supervise a vigorous and lengthy solicitation process to thoroughly canvass the
market for alternative transactions. The solicitation should provide a good indication of market
value. In addition, as counsel for the LP Entities observed, the noteholders and the LP Entities
never had any forbearance agreement. The noteholders have been in a position to take action
since last summer but chose not to do so. One would expect some action on their part if they
themselves believed that they "were in the money". While the process is not perfect, it is subject
to the supervision of the court and the Monitor is obliged to report on its results to the court.

40 In my view it is appropriate in the circumstances to authorize the LP Entities to file and
present a Plan only to the Secured Creditors.

(d) DIP Financing

41 The Applicants seek approval of a DIP facility in the amount of $25 million which would
be secured by a charge over all of the assets of the LP Entities and rank ahead of all other
charges except the Administration Charge, and ahead of all other existing security interests ex-
cept validly perfected purchase money security interests and certain specific statutory encum-
brances.

42 Section 11.2 of the CCAA provides the statutory jurisdiction to grant a DIP charge. In Re
Canwest®, I addressed this provision. Firstly, an applicant should address the requirements con-
tained in section 11.2 (1) and then address the enumerated factors found in section 11.2(4) of the
CCAA. As that list is not exhaustive, it may be appropriate to consider other factors as well.

43 Applying these principles to this case and dealing firstly with section 11.2(1) of the
CCAA, notice either has been given to secured creditors likely to be affected by the security or
charge or alternatively they are not affected by the DIP charge. While funds are not anticipated
to be immediately necessary, the cash flow statements project a good likelihood that the LP Enti-
ties will require the additional liquidity afforded by the $25 million. The ability to borrow funds
that are secured by a charge will help retain the confidence of the LP Entities' trade creditors,
employees and suppliers. It is expected that the DIP facility will permit the LP Entities to con-
duct the solicitation process and consummate a recapitalization transaction of a sale of all or
some of its assets. The charge does not secure any amounts that were owing prior to the filing.
As such, there has been compliance with the provisions of section 11.2 (1).

44 Turning then to a consideration of the factors found in section 11.2(4) of the Act, the LP
Entities are expected to be subject to these CCAA proceedings until July 31, 2010. Their busi-
ness and financial affairs will be amply managed during the proceedings. This is a consensual
filing which is reflective of the confidence of the major creditors in the current management con-
figuration. All of these factors favour the granting of the charge. The DIP loan would enhance
the prospects of a viable compromise or arrangement and would ensure the necessary stability
during the CCAA process. I have already touched upon the issue of value. That said, in relative
terms, the quantum of the DIP financing is not large and there is no readily apparent material
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prejudice to any creditor arising from the granting of the charge and approval of the financing. I
also note that it is endorsed by the proposed Monitor in its report.

45 Other factors to consider in assessing whether to approve a DIP charge include the rea-
sonableness of the financing terms and more particularly the associated fees. Ideally there should
be some evidence on this issue. Prior to entering into the forbearance agreement, the LP Entities
sought proposals from other third party lenders for a DIP facility. In this case, some but not all of
the Secured Creditors are participating in the financing of the DIP loan. Therefore, only some
would benefit from the DIP while others could bear the burden of it. While they may have opted
not to participate in the DIP financing for various reasons, the concurrence of the non participat-
ing Secured Creditors is some market indicator of the appropriateness of the terms of the DIP
financing.

46 Lastly, I note that the DIP lenders have indicated that they would not provide a DIP facil-
ity if the charge was not approved. In all of these circumstances, I was prepared to approve the
DIP facility and grant the DIP charge.

(e)  Critical Suppliers

47 The LP Entities ask that they be authorized but not required to pay pre-filing amounts
owing in arrears to certain suppliers if the supplier is critical to the business and ongoing opera-
tions of the LP Entities or the potential future benefit of the payments is considerable and of
value to the LP Entities as a whole. Such payments could only be made with the consent of the
proposed Monitor. At present, it is contemplated that such suppliers would consist of certain
newspaper suppliers, newspaper distributors, logistic suppliers and the Amex Bank of Canada.
The LP Entities do not seek a charge to secure payments to any of its critical suppliers.

48 Section 11.4 of the CCAA addresses critical suppliers. It states:

11.4(1) On application by a debtor company and on notice to the secured
creditors who are likely to be affected by the security or charge, the court may
make an order declaring a person to be a critical supplier to the company if the
court is satisfied that the person is a supplier of goods and services to the
company and that the goods or services that are supplied are critical to the
company's continued operation.

(2) If the court declares the person to be a critical supplier, the court may make an
order requiring the person to supply any goods or services specified by the
court to the company on any terms and conditions that are consistent with the
supply relationship or that the court considers appropriate.

(3) If the court makes an order under subsection (2), the court shall, in the order,
declare that all or part of the property of the company is subject to a security
or charge in favour of the person declared to be a critical supplier, in an
amount equal to the value of the goods or services supplied upon the terms of
the order.

(4) The court may order that the security or charge rank in priority over the claim
of any secured creditor of the company.

49 Mr. Byers, who is counsel for the Monitor, submits that the court has always had discre-
tion to authorize the payment of critical suppliers and that section 11.4 is not intended to address
that issue. Rather, it is intended to respond to a post-filing situation where a debtor company
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wishes to compel a supplier to supply. In those circumstances, the court may declare a person to
be a critical supplier and require the person to supply. If the court chooses to compel a person to
supply, it must authorize a charge as security for the supplier. Mr. Barnes, who is counsel for the
LP Entities, submits that section 11.4 is not so limited. Section 11.4 (1) gives the court general
jurisdiction to declare a supplier to be a "critical supplier" where the supplier provides goods or
services that are essential to the ongoing business of the debtor company. The permissive as op-
posed to mandatory language of section 11.4 (2) supports this interpretation.

50 Section 11.4 is not very clear. As a matter of principle, one would expect the purpose of
section 11.4 to be twofold: (i) to codify the authority to permit suppliers who are critical to the
continued operation of the company to be paid and (ii) to require the granting of a charge in cir-
cumstances where the court is compelling a person to supply. If no charge is proposed to be
granted, there is no need to give notice to the secured creditors. I am not certain that the distinc-
tion between Mr. Byers and Mr. Barnes' interpretation is of any real significance for the purposes
of this case. Either section 11.4(1) does not oust the court's inherent jurisdiction to make provi-
sion for the payment of critical suppliers where no charge is requested or it provides authority to
the court to declare persons to be critical suppliers. Section 11.4(1) requires the person to be a
supplier of goods and services that are critical to the companies' operation but does not impose
any additional conditions or limitations.

51 The LP Entities do not seek a charge but ask that they be authorized but not required to
make payments for the pre-filing provision of goods and services to certain third parties who are
critical and integral to their businesses. This includes newsprint and ink suppliers. The LP Enti-
ties are dependent upon a continuous and uninterrupted supply of newsprint and ink and they
have insufficient inventory on hand to meet their needs. It also includes newspaper distributors
who are required to distribute the newspapers of the LP Entities; American Express whose cor-
porate card programme and accounts are used by LP Entities employees for business related ex-
penses; and royalty fees accrued and owing to content providers for the subscription-based
on-line service provided by FPinfomart.ca, one of the businesses of the LP Entities. The LP Enti-
ties believe that it would be damaging to both their ongoing operations and their ability to re-
structure if they are unable to pay their critical suppliers. I am satisfied that the LP Entities may
treat these parties and those described in Mr. Strike's affidavit as critical suppliers but none will
be paid without the consent of the Monitor.

(f) Administration Charge and Financial Advisor Charge

52 The Applicants also seek a charge in the amount of $3 million to secure the fees of the
Monitor, its counsel, the LP Entities' counsel, the Special Committee's financial advisor and
counsel to the Special Committee, the CRA and counsel to the CRA. These are professionals
whose services are critical to the successful restructuring of the LP Entities' business. This
charge is to rank in priority to all other security interests in the LP Entities' assets, with the ex-
ception of purchase money security interests and specific statutory encumbrances as provided for
in the proposed order.” The LP Entities also request a $10 million charge in favour of the Finan-
cial Advisor, RBC Dominion Securities Inc. The Financial Advisor is providing investment
banking services to the LP Entities and is essential to the solicitation process. This charge would
rank in third place, subsequent to the administration charge and the DIP charge.

53 In the past, an administration charge was granted pursuant to the inherent jurisdiction of
the court. Section 11.52 of the amended CCAA now provides statutory jurisdiction to grant an
administration charge. Section 11.52 states:
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On notice to the secured creditors who are likely to be affected by the security
or charge, the court may make an order declaring that all or part of the prop-
erty of the debtor company is subject to a security or charge - in an amount
that the court considers appropriate - in respect of the fees and expenses of

(a) the monitor, including the fees and expenses of any financial, legal or
other experts engaged by the monitor in the performance of the moni-
tor's duties;

(b) any financial, legal or other experts engaged by the company for the
purpose of proceedings under this Act; and

(¢) any financial, legal or other experts engaged by any other interested
person if the court is satisfied that the security or charge is necessary for
their effective participation in proceedings under this Act.

(2) - The court may order that the security or charge rank in priority over the
claim of any secured creditor of the company.

54 I am satisfied that the issue of notice has been appropriately addressed by the LP Entities.
As to whether the amounts are appropriate and whether the charges should extend to the pro-
posed beneficiaries, the section does not contain any specific criteria for a court to consider in its
assessment. It seems to me that factors that might be considered would include:

(a) the size and complexity of the businesses being restructured;

(b) the proposed role of the beneficiaries of the charge;

(c)  whether there is an unwarranted duplication of roles;

(d) whether the quantum of the proposed charge appears to be fair and rea-
sonable;

(e) the position of the secured creditors likely to be affected by the charge;
and

(f)  the position of the Monitor.

This is not an exhaustive list and no doubt other relevant factors will be developed in the juris-
prudence.

55 There is no question that the restructuring of the LP Entities is large and highly complex
and it is reasonable to expect extensive involvement by professional advisors. Each of the pro- *
fessionals whose fees are to be secured has played a critical role in the LP Entities restructuring
activities to date and each will continue to be integral to the solicitation and restructuring proc-
ess. Furthermore, there is no unwarranted duplication of roles. As to quantum of both proposed
charges, I accept the Applicants' submissions that the business of the LP Entities and the tasks
associated with their restructuring are of a magnitude and complexity that justify the amounts. I
also take some comfort from the fact that the administrative agent for the LP Secured Lenders
has agreed to them. In addition, the Monitor supports the charges requested. The quantum of the
administration charge appears to be fair and reasonable. As to the quantum of the charge in fa-
vour of the Financial Advisor, it is more unusual as it involves an incentive payment but I note
that the Monitor conducted its own due diligence and, as mentioned, is supportive of the request.
The quantum reflects an appropriate incentive to secure a desirable alternative offer. Based on all
of these factors, I concluded that the two charges should be approved.

(g) Directors and Officers
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56 The Applicants also seek a directors and officers charge ("D & O charge") in the amount
of $35 million as security for their indemnification obligations for liabilities imposed upon the
Applicants' directors and officers. The D & O charge will rank after the Financial Advisor charge
and will rank pari passu with the MIP charge discussed subsequently. Section 11.51 of the
CCAA addresses a D & O charge. I have already discussed section 11.51 in Re Canwest* as it
related to the request by the CMI Entities for a D & O charge. Firstly, the charge is essential to
the successful restructuring of the LP Entities. The continued participation of the experienced
Boards of Directors, management and employees of the LP Entities is critical to the restructur-
ing. Retaining the current officers and directors will also avoid destabilization. Furthermore, a
CCAA restructuring creates new risks and potential liabilities for the directors and officers. The
amount of the charge appears to be appropriate in light of the obligations and liabilities that may
be incurred by the directors and officers. The charge will not cover all of the directors' and offi-
cers' liabilities in a worse case scenario. While Canwest Global maintains D & O liability insur-
ance, it has only been extended to February 28, 2009 and further extensions are unavailable. As
of the date of the Initial Order, Canwest Global had been unable to obtain additional or replace-
ment insurance coverage.

57 Understandably in my view, the directors have indicated that due to the potential for sig-
nificant personal liability, they cannot continue their service and involvement in the restructuring
absent a D & O charge. The charge also provides assurances to the employees of the LP Entities
that obligations for accrued wages and termination and severance pay will be satisfied. All se-
cured creditors have either been given notice or are unaffected by the D & O charge. Lastly, the
Monitor supports the charge and I was satisfied that the charge should be granted as requested.

(h) Management Incentive Plan and Special Arrangements

58 The LP Entities have made amendments to employment agreements with 2 key employ-
ees and have developed certain Management Incentive Plans for 24 participants (collectively the
"MIPs"). They seek a charge in the amount of $3 million to secure these obligations. It would be
subsequent to the D & O charge.

59 The CCAA is silent on charges in support of Key Employee Retention Plans ("KERPs")
but they have been approved in numerous CCAA proceedings. Most recently, in Re Canwest®, 1
- approved the KERP requested on the basis of the factors enumerated in Re Grant Forrest' and
given that the Monitor had carefully reviewed the charge and was supportive of the request as
were the Board of Directors, the Special Committee of the Board of Directors, the Human Re-
sources Committee of Canwest Global and the Adhoc Committee of Noteholders.

60 The MIPs in this case are designed to facilitate and encourage the continued participation
of certain senior executives and other key employees who are required to guide the LP Entities
through a successful restructuring. The participants are critical to the successful restructuring of
the LP Entities. They are experienced executives and have played critical roles in the restructur-
ing initiatives to date. They are integral to the continued operation of the business during the re-
structuring and the successful completion of a plan of restructuring, reorganization, compromise
or arrangement.

61 In addition, it is probable that they would consider other employment opportunities in the
absence of a charge securing their payments. The departure of senior management would distract
from and undermine the restructuring process that is underway and it would be extremely diffi-
cult to find replacements for these employees. The MIPs provide appropriate incentives for the
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participants to remain in their current positions and ensures that they are properly compensated
for their assistance in the reorganization process. :

62 In this case, the MIPs and the MIP charge have been approved in form and substance by
the Board of Directors and the Special Committee of Canwest Global. The proposed Monitor has
also expressed its support for the MIPs and the MIP charge in its pre-filing report. In my view,
the charge should be granted as requested.

(i) Confidential Information

63 The LP Entities request that the court seal the confidential supplement which contains
individually identifiable information and compensation information including sensitive salary
information about the individuals who are covered by the MIPs. It also contains an unredacted
copy of the Financial Advisor's agreement. I have discretion pursuant to Section 137(2) of the
Courts of Justice Act” to order that any document filed in a civil proceeding be treated as confi-
dential, sealed and not form part of the public record. That said, public access in an important
tenet of our system of justice.

64 The threshold test for sealing orders is found in the Supreme Court of Canada decision of
Sierra Club of Canada v Canada (Minister of Finance)®. In that case, Iacobucci J. stated that an
order should only be granted when: (i) it is necessary in order to prevent a serious risk to an im-
portant interest, including a commercial interest, in the context of litigation because reasonable
alternative measures will not prevent the risk; and (ii) the salutary effects of the confidentiality
order, including the effects on the right of civil litigants to a fair trial, outweigh its deleterious
effects, including the effects on the right to free expression, which in this context includes the
public interest in open and accessible court proceedings.

65 In Re Canwest* 1 applied the Sierra Club test and approved a similar request by the Ap-
plicants for the sealing of a confidential supplement containing unredacted copies of KERPs for
the employees of the CMI Entities. Here, with respect to the first branch of the Sierra Club test,
the confidential supplement contains unredacted copies of the MIPs. Protecting the disclosure of
sensitive personal and compensation information of this nature, the disclosure of which would
cause harm to both the LP Entities and the MIP participants, is an important commercial interest
that should be protected. The information would be of obvious strategic advantage to competi-
tors. Moreover, there are legitimate personal privacy concerns in issue. The MIP participants
have a reasonable expectation that their names and their salary information will be kept confi-
dential. With respect to the second branch of the Sierra Club test, keeping the information con-
fidential will not have any deleterious effects. As in the Re Canwest case, the aggregate amount
of the MIP charge has been disclosed and the individual personal information adds nothing. The
salutary effects of sealing the confidential supplement outweigh any conceivable deleterious ef-
fects. In the normal course, outside of the context of a CCAA proceeding, confidential personal
and salary information would be kept confidential by an employer and would not find its way
into the public domain. With respect to the unredacted Financial Advisor agreement, it contains
commercially sensitive information the disclosure of which could be harmful to the solicitation
process and the salutary effects of sealing it outweigh any deleterious effects. The confidential
supplements should be sealed and not form part of the public record at least at this stage of the
proceedings.

Conclusion

66 For all of these reasons, I was prepared to grant the order requested.
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1 FARLEY J.:-- This was a motion for an order sanctioning Trustco's Revised Plan of Ar-
rangement under the CCAA after the vote of the creditors, all of which were unsecured. Credit
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Suisse and Hambros headed syndicates which were owed about 70% of the $400 million odd in-
debtedness. They supported the sanctioning; no other creditor but FSTQ opposed. FSTQ was owed
$5 million odd. Its opposition related to the fairness and reasonableness aspect. FSTQ was con-
cerned about the question of its Unpaid Interest Claim and the survival of its petition in bankruptcy
against Trustco.

2 It appears to me that the evidence demonstrated that Trustco was a company to which CCAA
applies, that the Plan was filed with the Court in accordance with its previous orders, that the meet-
ing of creditors was duly held in accordance with further orders of the Court and that the Plan was
overwhelmingly approved thereby meeting the requisite majority test on both criteria of CCAA. I
am satisfied that the first two general principles enunciated in Re Northland Properties Limited
(1989), 73 C.B.R. 195 (B.C.C.A.) have been met.

3 What about the third test that the Plan must be found to be fair and reasonable? I note that
that is a question to be answered in the circumstances of each case. The creditors meet as a single
class pursuant to the order of Ground, J. of April 1, 1993. A quorum was present. The general vote
was 94.92% by number (87.82% by value) in favour; 5.08% by number (12.18% by value) opposed.
Then there was a more restricted vote in which neither Credit Suisse nor Hambros participated as
they had no Unpaid Interest Claims. The Revised Plan of Arrangement had required that there be a
vote on the proposed compromise re these Claims (with a majority in number representing
three-quarters in value of the proven Claims). That vote was even more overwhelming as only
FSTQ voted against. 92.54% by number (96.16% by value) were in favour and 7.46% by number
(3.84% by value) were opposed. This on either basis is well beyond the specific majority require-
ment of CCAA. Clearly there is a very heavy burden on parties seeking to upset a plan that the re-
quired majority have found that they could vote for; given the overwhelming majority this burden is
no lighter. This vote by sophisticated lenders speaks volumes as to fairness and reasonableness.

4 The Courts should not second guess business people who have gone along with the Plan.
However FSTQ has engaged one of the others in that exercise of second guessing. It obtained a
June 3, 1993 letter from Banca Commerciale Italiano of Canada which also held a $5 million note.
It had indicated to Ernst & Young (as Plan Administrator appointed by the Court) and to Credit
Suisse (as a member of the Creditors' Steering Committee) that payment of 66 2/3% of the Unpaid
Interest Claims in full satisfaction was unfair and that it asked to be paid 100% of the unpaid inter-
est up to March 23, 1992. It was "also advised both by Ernst & Young and Credit Suisse Canada
that if the Compromise is not approved, we will probably receive nothing for our Unpaid Interest
Claim." (emphasis added). It went on to say:

Notwithstanding that we were of the view, and still are, that the payment of only
66 2/3% of the unpaid Interest Claim was unfair, we were forced to vote in fa-
vour of the Compromise given that there was no real economic alternative. In
this regard, the costs involved with litigating the preference issue left us with no
choice but to vote in favour of the Compromise and thus accept unfair treatment,
vis-a-vis other lenders. Had we been presented with a real alternative, we would
have voted against the Compromise. Additionally, we were of the view that the
Revised Plan had been structured in such a way that there was no real alternative,
given the economics of the situation, and thus we were forced to vote in favour
of the Compromise on Unpaid Interest Claims (emphasis added).
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5 The Unpaid Interest Claims were about $700,000 -- out of a Plan that envisaged the Credit
Suisse and Hambros syndicates taking a bath for about 50% of their $270 million loan (1e., a haircut
of $135 million) if things go as planned. FSTQ's Claim was $24,000 so that it is out $8,000. 1t is
difficult to believe that FSTQ would take on this fight with so little at stake. However, when one
distils the Banca's position -- it comes to this: it would like to be paid 100%. So, I imagine, would
everyone. If wishes were horses, then beggars would ride. Clearly Banca and the rest of those hold-
ing Claims found it preferable to accept the 66 2/3% rather than vote down the Compromise and the
Plan so that bankruptcy would be the alternative. Such alternative was not palatable.

6 Now FSTQ advises that it too does not wish to litigate the preference question it raised. It is
too expensive to do so. Clearly if it wishes to protect what it sees as its legal right it must rely on the
law to do so. However discretion is the better part of valour here -- a much to be admired trait --
since otherwise our courts would be overflowing (more so than now) with persons who feel that
their legal rights (of whatever nature and materiality) have been affected.

7 It does not appear to me that FSTQ was singled out for special adverse treatment -- nor was
any other Claimant. They were just the unfortunate who did not have due dates on their loans for
interest when Trustco was doling out its limited cash resources -- before these resources ran out -- in
an effort to keep the wolf at bay (or the wolves). FSTQ was at pains to deprecate not only Hambros
(whose Syndicate got about half the interest payments in the stub period) but also Credit Suisse
(which got nothing).

8 In the give and take of a CCAA plan negotiation, it is clear that equitable treatment need not
necessarily involve equal treatment. There is some give and some get in trying to come up with an
overall plan which Blair J. in Olympia & York likened to a sharing of the pain. Simply put, any
CCAA arrangement will involve pain -- if for nothing else than the realization that one has made a
bad investment/loan.

9 As was the case in Re Keddy Motor Inns Ltd. (1992), 13 C.B.R. (3d) 245 (N.S.C.A.) where
some creditors negotiated different terms, the Court found nothing wrong so long as such different
terms (as was the case here) was disclosed.

10 I do not see with this now appearing to be a liquidation (an orderly liquidation over time)
scenario plan that this affects my view of the matter. See my observation at p. 11 of Re Lehndorff
General Partner Ltd. (unreported Ont. Ct. (Gen. Div.) Jan. 6, 1993). There was no evidence or sug-
gestion that any creditor wanted a bankruptcy; rather to the contrary, it appears that they favoured
the Plan. However, FSTQ wished to amend the Plan to give it $8,000 more. Is this $8,000 to come
out of the air -- or out of some other creditor's share?

11 In any event, could this Plan be amended as requested by FSTQ to give it that $8,000 --
something that it "lost" in a vote of its fellow Unpaid Interest Claimants. In Algoma Steel Corp. v.
Royal Bank of Canada (1992), 8 O.R. (3d) 449, the Court of Appeal determined that there were ex-
ceptional circumstances (unrelated to the Plan) which allowed it to adjust a Plan where no interest
was adversely affected. The same cannot be said here. FSTQ aside from s. 11(c) of the CCAA also
raised s. 7. I am of the view that s. 7 allows an amendment after an adjournment -- but not after a
vote has been taken.

12 The other element of concern for FSTQ was that the Plan voted on provided:
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"3.8  The Creditors hereby consent to the Court
dismissing the Bankruptcy Petition in the
Sanction Order."

Trustco relies upon s. 11 of the CCAA and s. 43(7) of the Bankruptcy and Insolvency Act, R.S.C.
1985 as amended, c. B-3 to support this proposition given the vote of the Creditors. It notes that the
bankruptcy legislation provides that a petition is for the benefit of all creditors not just the peti-
tioner. I am not persuaded by FSTQ's position that a "stay" as contemplated by s. 11 automatically
by using the word "stay" involves just a temporary suspension of proceedings. The meaning of
"stay" is not so restrictive -- eg. note the "permanent" stays arising out of the Askov decision.
However, I do note that s. 11(a) entails "... staying, until such time as the court may prescribe or un-
til any further order. ..." which qualification appears to contemplate a non-permanent stay. How-
ever, s. 11(c) which also relates to the introductory provisions concerning the Bankruptcy Act may
approach greater permanency -- although it appears that the pilot light of the gas furnace is still lit
with "except with the leave of the court and subject to such terms as the court imposes." However,
s. 43(7) of the Bankruptcy and Insolvency Act provides:

43(7) Where the court is not satisfied with the proof of the facts alleged in the
petition or of the service of the petition, or is satisfied by the debtor that he is
able to pay his debts, or that for other sufficient cause no order ought to be made,
it shall dismiss the petition. (emphasis added)

Given that FSTQ's position has been compromised by the Plan and that the other creditors have de-
cided that it would be inappropriate to bankrupt Trustco, I do not find it necessary to await a hearing
of the petition to grant an order under s. 43(7) of the Bankruptcy and Insolvency Act to dismiss the
petition. I am of the view that sufficient cause has been shown.

13 I do note that FSTQ is not without redress. As I mentioned during the hearing, it may wish
to pursue the question of preference under the provincial statutes. However, given that it had no
taste for further litigation, I think this avenue unlikely to be further explored by FSTQ which ap-
pears to prefer an "upset the apple cart" policy or the threat thereof to advance its position at a lesser
cost.

14 In my view, FSTQ has fanned what it hoped were warm embers with the hope of eliciting
some flame; however, when one looks at the situation although there may be some smoke, that
smoke seems to mainly emanate from FSTQ's own smudge pot.

15 [ am, in conclusion, of the view that the Plan is fair and reasonable to all affected in the cir-
cumstances. With this third test met, the Plan is sanctioned and approved without further amend-
ment as requested by FSTQ.

16 [ found the FSTQ request somewhat unusual. It was uniquely self-centred and flew in the
face of the overwhelming vote of "independent" creditors who shared the same fate as FSTQ with
respect to their Unpaid Interest Claims. While a Court appearance for sanctioning was required in
any event and while creditors should not feel hushed in a sanction hearing, it strikes me that FSTQ
went beyond the fence in trying to get its own amendment. There should, therefore, be a costs order
of $1,500 against FSTQ payable forthwith to Trustco.

FARLEY J.
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Royal Bank v. Soundair Corp. (1991), 7 CB.R. (3d) 1, 83 D.L.R. (4th) 76, 46 O.A.C. 321, 4
O.R. (3d) 1, 1991 CarswellOnt 205 (Ont. C.A.) — considered

Tiger Brand Knitting Co., Re (2005), 2005 CarswellOnt 1240, 9 C.B.R. (5th) 315 (Ont. S.C.J.)
— considered

Statutes considered:
Bankruptcy Code, 11 U.S.C.
Chapter 11 — referred to
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to
APPLICATION for approval of sale and vesting order.
C. Campbell J.:
1 A joint hearing between this Court and the United States Bankruptcy Court for the District of
Delaware was held on July 22, 2009 for Sale Approval and a Vesting Order in respect of an Asset

Purchase Agreement dated as of July 17, 2009 among Everest Holdings LLC as buyer and Eddie
Bauer Holdings Inc. ("EB Holdings") and each of its subsidiaries.

2 These are the reasons for approval of the Order granted.

3 On June 17, 2009, Eddie Bauer Canada Inc. and Eddie Bauer Customer Services Inc. (together,
"EB Canada"), two of the EB Holdings subsidiaries, were granted protection under the Companies’
Creditors Arrangement Act, R.S.C., 1985, c. C-36, as amended ("CCAA") in an Initial Order of
this Court, with RSM Richter Inc. appointed as Monitor.

4 On the same day, EB Holdings commenced reorganization under Chapter 11 of the United
States Code in bankruptcy. A cross-border protocol was approved by this Court [2009 Carswel-
10nt 3657 (Ont. S.C.J. [Commercial List])] and the U.S. Court on June 25, 2009.

Copr. (c) West 2008 No Claim to Orig. Govt. Works
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5 The purpose of what is described in the Orders as "Restructuring Proceedings" was a process to
enable the Eddie Bauer Group to have an opportunity to maximize the value of its business and
assets in a unified, Court-approved sale process.

6 EB Holdings is a publicly traded company with shares trade on the NASDAQ Global Market.
Eddie Bauer branded products are sold at over 300 retail outlets in the United States and 36 retail
stores and one warehouse store throughout Canada, together with online and catalogue sales em-
ploying 933 individuals in Canada.

7 The joint hearing conducted on June 29, 2009 before the U.S. Court and this Court approved a
Stalking Horse process and certain prescribed bidding procedures. Rainer Holdings LLC, an af-
filiate of CCMP Capital Advisors and indirectly of the buyer, became the Stalking Horse bidder.

8 The Stalking Horse offer of US$202.3 million was for substantially all of the assets, property
and undertaking of the Eddie Bauer Group.

9 The Bidding Procedure Order provided that the Stalking Horse offeror would be entitled to a
break fee and to have its expenses of approximately $250,000 reimbursed and would offer em-
ployment to substantially all of the Company's employees, assume at least 250 U.S. retail locations
and all Canadian locations and pay all of the Group's post-filing supplier claims.

10 The bidding was completed in the early hours of July 17, 2009. The three stage basis of the
auction process included (1) the best inventory offer from Inventory Bidders; (2) the best intel-
lectual property offer of the IP bidders; and (3) the best going-concern offer from Going-Concern
Bidders. The best inventory and intellectual offers were to be compared against the best go-
ing-concern offer.

11 The US$286 million bid by Everest (a company unrelated to Rainer) was deemed the best
offer, yielding the highest net recovery for creditors (including creditors in consultation.) A
US$250 million back-up bid was also identified.

12 The Canadian real property leases are to be assigned, assuming consent of landlords, and
offers of employment to all Canadian employees to be made and ordinary course liabilities as-
sumed.

13 The value allocated to the Canadian Purchased Assets of US$11 million exceeds in the
analysis and opinion of the Monitor the net value on a liquidation basis, particularly as the only
two material assets are inventory and equity (if any) in realty leases.

14 All parties represented at the joint hearing, including counsel for the landlords, either sup-
ported or did not oppose the Order sought.

15 The process that has been undertaken in a very short time is an example of a concerted and
dedicated effort of a variety of stakeholders to achieve a restructuring without impairing the go-
ing-concern nature of the Eddie Bauer business.

16 The sale and purchase of assets assures a compromise of debt accepted by those debtholders
Copr. (c) West 2008 No Claim to Orig. Govt. Works
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(with a process of certain leases not taken up in the US), which to the extent possible preserves the
value of the name and reputation of the business as a going concern.

17 Had it not been for the cooperative effort of counsel for the parties on both sides of the border
and a joint hearing process to approve on an efficient and timely basis, the restructuring regime
would undoubtedly have been more time-consuming and more costly.

18 I am satisfied that the statement of law that set out the duties of a Court in reviewing the
propriety of the actions of a Court officer (Monitor) are applicable and have been met here.

19 The duties were set out by Anderson J. in Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d)
87 (Ont. H.C.) at pp 92-94 and are as follows:

1. It should consider the interests of all parties.
2. It should consider the efficacy and integrity of the process by which offers are obtained.
3. It should consider whether there has been unfairness in the working out of the process.

20 Galligan J.A. for the majority in the Court of Appeal in Ontario in Royal Bank v. Soundair
Corp. (1991), 4 O.R. (3d) 1 (Ont. C.A.) at p. 8 further accepted and adopted the further statement
of Anderson J. in Crown Trust at p. 551 that "its decision was made as a matter of business
judgement on the elements then available to it. It is the very essence of a receiver's function to
make such judgments and in the making of them, to act seriously and responsibly, so as to be
prepared to stand behind them."

21 What have come to be known as the Soundair principles have been accepted in a number of
Ontario cases, including Bakemates International Inc., Re [2004 CarswellOnt 2339 (Ont. C.A.)],
2004 CanLII 59994. The same principles have been accepted to approval of Asset Purchase
Agreements and Vesting Orders. See Ivaco Inc., Re [2004 CarswellOnt 3563 (Ont. S.CJ.
[Commercial List])] 2004 CanlLI1 21547. In Tiger Brand Knitting Co., Re [2005 CarswellOnt 1240
(Ont. S.C.J.)] 2005 CanLII 9680, I declined to extend the time for a bid and directed the Monitor
not to accept a bid it had received and to negotiate with another party.

22 The concern in Tiger Brand, as in this case, is that once a sales process is put forward, the
Court should to the extent possible uphold the business judgment of the Court officer and the
parties supporting it. Absent a violation of the Soundair principles, the result of that process should
as well be upheld.

23 A Stalking Horse bid has become an important feature of the CCAA process. In this case, the
fact that the Stalking Horse bidder promoted other bids and put in the highest bid satisfies me that
the process was fair and reasonable and produced a fair and reasonable result.

24 One can readily understand that the goodwill attached to a recognized name such as Eddie
Bauer will likely only retain its value if there is a seamless and orderly transfer.

25 For the foregoing reasons the draft Orders of Approval and Vesting will issue as approved and
signed.

Copr. (c) West 2008 No Claim to Orig. Govt. Works
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Application granted.

END OF DOCUMENT
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2009 CarswellOnt 1489
Intertan Canada Ltd., Re

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 1985,
c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF IN-
TERTAN CANADA LTD. AND TOURMALET CORPORATION (APPLICANTS)

Ontario Superior Court of Justice [Corrunercial List]
Morawetz J.
Heard: March 9, 2009
Judgment: March 9, 2009
Docket: 08-CL-7841
© Thomson Reuters Canada Limited or its Licensors. All rights reserved.

Counsel: Jeremy Dacks, Gillian Scott for Applicants
Fred Myers, L. Joseph Latham for Monitor, Alvarez & Marsal Canada ULC
Ashley John Taylor for 4458729 Canada Inc., Bell Canada
Kevin McElcheran for Cadillac Fairview Corporation Limited
Natalie Renner for Star Choice Communications
Rahool Agarwal for Bank of America
Harvey Garman for Garmin International, Inc., Rogers Cd_mmunications
David Foulds for Foto Source Canada Inc.
Linda Gallessiere for OMERS Realty Management Corporation, Ivanhoe Cambridge 1 Inc.,
Morguard Investments Limited, 20 VIC management Inc. on behalf of OPB Realty Inc., Retrocom
Limited Partnership, 920076 Ontario Limited o/a The Southridge Mall

Subject: Insolvency; Contracts; Corporate and Commercial

Bankruptcy and insolvency --- Proposal — Companies' Creditors Arrangement Act — Arrange-
ments — Approval by court — Miscellaneous issues

Applicants brought motion for approval of sale transaction contemplated by asset purchase
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agreement with 445 Inc. and B — Monitor believed that it was likely that applicants' unsecured
creditors would be paid in full following closing of sale transaction — Motion granted — Asset
purchase agreement was approved — Sales process was carried out fairly and appropriately at all
stages — Asset purchase agreement considered interests of all stakeholders — It represented best
option available — Principles were adhered to — Sale was commercially reasonable in circum-
stances — Sealing order of confidential supplement was granted.

Cases considered by Morawetz J.:

PSINET Ltd., Re (2001), 28 C.B.R. (4th) 95,2001 CarswellOnt 3405 (Ont. S.C.J. [Commercial
List]) — referred to

Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1, 83 D.L.R. (4th) 76, 46 O.A.C. 321, 4
O.R. (3d) 1, 1991 CarswellOnt 205 (Ont. C.A.) — followed

Tiger Brand Knitting Co., Re (2005), 2005 CarswellOnt 1240, 9 C.B.R. (5th) 315 (Ont. S.C.J.)
— referred to

Statutes considered:
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36

Generally — referred to
MOTION by applicants for approval of sale transaction.
Morawetz J.:
1 The Applicants move for approval of the sale transaction contemplated by the Asset Purchase
Agreement ("APA") with 4458729 Canada Inc. (the "Purchaser") and Bell Canada (the "Sale
Transaction").
2 The Sale Transaction is a going concern sale. The Sale Transaction covers the entire footprint of
The Source. If completed, it will preserve the jobs of the employees as well as the operating lo-
cations of The Source. The Monitor believes that, subject to the outcome of the Pre-Filing Claims
Process and any process related to the adjudication of any restructuring claims which may arise in
connection with the Sale Transaction, it appears likely at this time that the Applicants' unsecured
creditors will be paid in full, following closing of the Sale Transaction.

3 The motion was not opposed.

4 The sale process has been outlined in previous court motions. I am satisfied that the process has
been conducted in accordance with the Sale Process Order which was granted December 5, 2008.

5 The record details the involvement of N. M. Rothschild and Sons Canada Securities Limited
who were engaged to assist the Applicants in conducting a going concern sale process.

6 The record also details that there were eleven Indicative Bids which were subsequently fol-
Copr. (c) West 2008 No Claim to Orig. Govt. Works
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lowed by four proposals from bidders.

7 Ultimately after discussions among the Applicants, the Monitor and Rothschild, it became
apparent to these three parties that the offer of the Purchaser was superior to the other bids in price
and other criteria. ’

8 The Affidavit of Mr. Wong, filed in support of this motion details the efforts of the Applicants
and Rothschild to market the InterTAN business. The Monitor has reviewed the efforts undertaken
by the Applicants and Rothschild and is of the view that the assets have had significant exposure to
a substantial number of prospective purchasers, and that there has been sufficient marketing of the
business to conclude that the APA represents the best value that can be reasonably realized for
InterTAN's business in the circumstances.

9 Taccept the views of the Monitor. I am satisfied that the sales process was carried out fairly and
appropriately at all stages, with efficacy and integrity. I agree with the Monitor's assessment that
the APA considers the interests of all stakeholders, including the Applicants' shareholder and that
the APA represents the best option available.

10 The principles set forth by the Court of Appeal in Royal Bank v. Soundair Corp. (1991), 4
O.R. (3d) 1 (Ont. C.A.) for the sale of assets in a receivership have been accepted as appropriate
principles to consider in a sale of assets in a CCAA proceeding (see PSINET Ltd., Re (2001), 28
C.B.R. (4th) 95 (Ont. S.C.J. [Commercial List]) and Tiger Brand Knitting Co., Re (2005), 9 C.B.R.
(5th) 315 (Ont. S.C.1.)).

11 Tam satisfied that the principles have been adhered to in this case such that it is appropriate to
approve the APA. The sale is in my view commercially reasonable in the circumstances. In addi-
tion, I am satisfied that the Intercompany Agreement and the Foto Source Settlement Agreements
should be approved as they are, in my view, necessary and reasonable adjuncts to the APA.

12" The Monitor filed a Confidential Supplement to the Sixth Report. Having reviewed the
document I have reached the conclusion that this document contains sensitive commercial in-
formation, the disclosure of which could be prejudicial to the interests of the stakeholders of In-
terTAN. In my view, it is appropriate to grant a sealing order in respect of this document, which
relief was requested by the Applicants and the Monitor.

13 The closing of the APA is not expected to take place for a few months. The current Stay Period
expires March 31, 2009. I am satisfied that the Applicants continue to work in good faith and with
due diligence such that an extension of the stay to the requested date of July 3, 2009 is appropriate.
An order to this effect is granted.

14 The expected result of this CCAA proceeding is most beneficial to InterTAN's stakeholders
and the Court extends its appreciation to those involved who have contributed to the result today.

Motion granted.

END OF DOCUMENT
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Indexed as:

Keddy Motor Inns Ltd. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S.C. 1985, c. C-36;

AND IN THE MATTER OF the Application of Keddy Motor Inns
Limited, a body corporate with its registered office in the
City of Halifax, County of Halifax, Nova Scotia
[1992] N.S.J. No. 214
113 N.S.R. (2d) 431
13 C.B.R. (3d) 262
33 A.C.W.S. (3d) 730
309 A.P.R. 431
Action S.H. No. 77974

Nova Scotia Supreme Court - Trial Division
Halifax, Nova Scotia

Nathanson J.

Heard: April 3 and 6, 1992
Judgment: April 6, 1992

(9 pp.)

Creditor and debtor -- Companies’ Creditors Arrangement -- Approval of plan -- Ambiguity in plan.

Application for an order approving a plan of arrangement. The plan had been previously sanctioned
by the court but there was a misunderstanding between the parties concerning general and particular
provisions of the plan of arrangement.

HELD: The court resolved the conflicts in a manner consistent with its previous order sanctioning
the plan.

STATUTES, REGULATIONS AND RULES CITED:
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Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36.

J. Stringer, for the Applicant Keddy Motor Inns Limited.
G.R.P. Moir, for Creditor, Central Guaranty Trust Company.
D.M. Campbell,ell, Q.C., for Creditor RoyNat Inc.

P. MacKeigan, for Creditor Royal Trust Corporation of Canada.

NATHANSON J. (orally):-- Application is made for an order sanctioning and approving the
plan of arrangement dated October 17, 1991, as amended. This is intended to formalize a decision
dated December 5, 1991. That decision was appealed to the Appeal Division without the benefit of
a formal order being taken out. The Appeal Division refused the appeal and affirmed the decision.
Although I am of the view that an order could and should have been taken out promptly following
the decision of December 5, in light of the fact that the Appeal Division heard the appeal from the
decision and dealt with the matter, there can be no criticism of the failure of the debtor company to
take out an order earlier than the present time.

The debtor company also applies for an order:

"(2) declaring the 'Effective Date' as that phrase is defined under the Plan
to be March 24, 1992;

(3)  declaring that the 'Loan Value' as that phrase is defined under the
Plan shall be amended by deleting December 31, 1991' and inserting
'thirty (30) days prior to the date of the first payment made by KMI
to a Secured Creditor';

(4)  declaring that the monthly payments due under Articles 9.02, 9.03,
9.04, 9.05, 9.06(b), 9.07(b), 9.09 and 13.01 were to commence on
March 24, 1992, or such later date as directed by a particular Se-
cured Creditor, and no payments are therefore outstanding for the
months of January and February;

(5) confirming the amount of the monthly payments to be made to cer-
tain Secured Creditors of KMI under the Plan;

(6)  confirming the amount of the monthly tax payments to be made in
respect of properties mortgaged to certain Secured Creditors of KMI
under the Plan; and

(7) setting aside the provisions of the order herein dated June 19, 1991,
as confirmed by the order herein dated November 5, 1991 staying
proceedings by creditors, except to the extent that the stay of pro-
ceedings is preserved by Article 19.05 of the Plan."

Counsel for the parties to the application are agreed that the declarations and other relief ap-
plied for can be summarized in the following concise statement of the issue before the Court:
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"Is interest to be capitalized on December 31, 1991 and is the first pay-
ment to be made on January 30, 1992, or are the dates for capitalization
and payment governed by the 'Effective Date'? (The parties are agreed that
the 'Effective Date' is March 24, 1992)"

Counsel for the debtor company characterizes the application as an application to interpret the
sanctioned plan of arrangement; but counsel for RoyNat Inc. characterizes it as an application to
amend the plan in material respects, to extend the period during which interest on secured creditors'
debts are to be capitalized, and thus to increase the compulsory loans to be made by secured credi-
tors to the debtor company. The amount of additional money sought to be capitalized is calculated
as being 1-3/4 months' interest on $27.5 million indebtedness or, roughly, $500,000.

The dispute arises from differing interpretations of the sanctioned plan.

The debtor company considers that payments are not required to commence prior to "the 'Ef-
fective Date' which is agreed to be March 24, 1992. It points to various provisions of the plan, es-
pecially Article 3.03 which provides that "[t]his Plan takes effect on the Effective Date and has a
term of 5 Years", and Article 19.02 which provides that "[t]his Plan will become effective upon the
Effective Date." The debtor company submits that these provisions clearly indicate that the intent of
the plan was that it would take effect on the effective date and continue for a term of 5 years.

Unfortunately for the debtor company, the plan also contains provisions which explicitly pro-
vide for payments being made in January and February, 1992. RoyNat and Royal Trust Corporation
of Canada rely upon those provisions in support of their submission that, notwithstanding the defi-
nition of the "Effective Date" and the intent of the plan, the plan requires the debtor company to
make payments in January and February, that is, prior to the effective date.

In order to resolve this problem, resort must be made to the plan and its provisions. Having
done so, I have come to the conclusion that the application ought to be granted. Three reasons for
doing so are apparent:

1. The intent of the plan of arrangement from the beginning was that it would be effective
from the defined effective date for a term of 5 years. I accept the submission on behalf
of the debtor company that, when the plan was being drafted, it was thought that Janu-
ary 30, 1992 was a reasonable date to insert for payments to commence. By virtue of
the order of June 19, 1991, the drafters of the plan knew that the plan must be submit-
ted to the creditors on or before October 17 and that voting must take place on or before
November 2 and, with that knowledge, they believed that a three-month period would
be adequate to have the plan sanctioned by the Court. That was a reasonable assump-
tion at that point of time. Accordingly, the date of January 30, 1992 was decided upon
for insertion in various provisions of the plan. The decision sanctioning the plan was
issued on December 5, 1991. If it had not been appealed, there would have been suffi-
cient time for payments to commence as planned on January 30, 1992. But the appeal
by RoyNat and Royal Trust, and the uncertainty generated by the appeal which I accept
as really existing, made that impossible.

There is a conflict between the intention of the drafters of the plan and the specific dates used
in some provisions of the plan. In light of the provisions of the plan when read as a whole, I am of
the opinion that the Court ought to give effect to the overall intent of the plan in preference to the
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specific dates used. That overall intent is that payments to secured creditors were to commence as of
the effective date as defined in the plan. By virtue of the outcome of the appeal which was initiated
by RoyNat and Royal Trust, that effective date is now agreed to be March 24, 1992,

2. The original order dated June 19, 1991, by which the debtor company was placed under
the protection of the Companies' Creditors Arrangement Act, R.S.C. 1985, Ch. C-36
contained a provision directing the debtor company not to make any payments whatso-
ever to any of its secured creditors until the proposed plan is approved by the creditors
and sanctioned by the Court. An order granted November 5, 1991, contained a provi-
sion confirming the stay as being in force until the effective date of any order issued to
sanction the plan of arrangement, or until further order. It was open to the appellants
upon appeal to also apply for a stay of those orders, but they decided not to do so. Or-
dinarily, the orders would have remained in effect until the end of the appeal period for
the order sanctioning the plan granted on December 5, 1991, but the appeal by RoyNat
and Royal Trust had the effect of extending the orders to the end of the appeal period
with respect to the order dismissing the appeal granted by the Appeal Division, that is,
March 2, 1992. It is not appropriate at this late date for the Court to effectively vary the
provisions of its previous orders of June 19 and November 5, 1991.

3. If the Court were to refuse the application and, in effect, accept the submissions on be-
half of RoyNat and Royal Trust, the factual material on file suggests that the debtor
company might have difficulty paying the payments that would be due for January and
February, 1992, so that the whole purpose of the process of bringing the debtor com-
pany under the protection of the Act would be defeated and rendered a total waste. We
have come too far in that process to allow that result, which doubtless would have the
effect of throwing the debtor company into bankruptcy and opening the door to great
wrangling over division of its assets, without giving the process a fair opportunity to be
implemented. It is noteworthy that one aspect of that result would be that RoyNat and
Royal Trust would probably achieve the very goal which they sought all along by vot-
ing against the proposed plan, opposing the application for an order sanctioning and
approving the plan favoured by an overwhelming majority of the creditors, and by con-
testing the present application. The Court will stand in the way of their achievement of
that goal through the back door when they were unable to reach it directly through the
front door. Justice demands that it do so.

In a very real sense, RoyNat and Royal Trust brought about the very result they now oppose
by appealing the decision of December 5. While they had every right to appeal, surely one of their
considerations in making the decision to appeal or not appeal was the effect that an appeal would
have upon the date of capitalization of interest and the date of commencement of new amortized
payments. They must live with the consequences of their decision.

CONCLUSION

Two practice lessons may be derived from these reasons. First, counsel should avoid using
explicit dates in a plan of arrangement; a better practice is to consistently describe deadlines as be-
ing a specified number of days after the expiry of the final period of appeal of the sanction of a plan
of arrangement. Second, a court which has sanctioned a plan of arrangement is inclined thereafter to
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act in a manner which will ensure that the plan of arrangement has a fair opportunity to be imple-
mented.

In the result, the application of the debtor company is granted. I will sign the draft order.
NATHANSON J.
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2009 CarswellOnt 4467
Nortel Networks Corp., Re

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 1985,
c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF NORTEL
NETWORKS CORPORATION, NORTEL NETWORKS LIMITED, NORTEL NETWORKS
GLOBAL CORPORATION, NORTEL NETWORKS INTERNATIONAL CORPORATION
AND NORTEL NETWORKS TECHNOLOGY CORPORATION (Applicants)

APPLICATION UNDER THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C.
1985, c. C-36, AS AMENDED

Ontario Superior Court of Justice [Commercial List]
Morawetz J.
Heard: June 29, 2009
Written reasons: July 23, 2009
Docket: 09-CL-7950
© Thomson Reuters Canada Limited or its Licensors. All rights reserved.

Counsel: Derrick Tay, Jennifer Stam for Nortel Networks Corporation, et al

Lyndon Barnes, Adam Hirsh for Board of Directors of Nortel Networks Corporation, Nortel
Networks Limited

J. Carfagnini, J. Pasquariello for Monitor, Ernst & Young Inc.

M. Starnino for Superintendent of Financial Services, Administrator of PBGF
S. Philpott for Former Employees

K. Zych for Noteholders

Pamela Huff, Craig Thorburn for MatlinPatterson Global Advisors LLC, MatlinPatterson Global
Opportunities Partners III L.P., Matlin Patterson Opportunities Partners (Cayman) III L.P.

David Ward for UK Pension Protection Fund
Leanne Williams for Flextronics Inc.

Alex MacFarlane for Official Committee of Unsecured Creditors
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Arthur O. Jacques, Tom McRae for Felske & Sylvain (de facto Continuing Employees’ Commit-
tee)

Robin B. Schwill, Matthew P. Gottlieb for Nortel Networks UK Limited
A. Kauffman for Export Development Canada

D. Ullman for Verizon Communications Inc.

G. Benchetrit for IBM

Subject: Insolvency; Estates and Trusts

Bankruptcy and insolvency --- Proposal — Companies' Creditors Arrangement Act — Miscella-
neous issues

Telecommunication company entered protection under Companies' Creditors Arrangement Act
("Act") — Company decided to pursue "going concern" sales for various business units —
Company entered into sale agreement with respect to assets in Code Division Multiple Access
business and Long-Term Evolution Access assets — Company was pursuing sale of its other
business units — Company brought motion for approval of bidding procedures and asset sale
agreement — Motion granted — Court has jurisdiction to authorize sales process under Act in
absence of formal plan of compromise or arrangement and creditor vote — Sale by company
which preserved its business as going concern was consistent with objectives of Act — Unless sale
was undertaken at this time, long-term viability of business would be in jeopardy.

Bankruptcy and insolvency --- Administration of estate — Sale of assets — Jurisdiction of court to
approve sale

Telecommunication company entered protection under Companies' Creditors Arrangement Act
("Act") — Company decided to pursue "going concern" sales for various business units —
Company entered into sale agreement with respect to assets in Code Division Multiple Access
business and Long-Term Evolution Access assets — Company was pursuing sale of its other
business units — Company brought motion for approval of bidding procedures and asset sale
agreement — Motion granted — Court has jurisdiction to authorize sales process under Act in
absence of formal plan of compromise or arrangement and creditor vote — Sale by company
which preserved its business as going concern was consistent with objectives of Act — Unless sale
was undertaken at this time, long-term viability of business would be in jeopardy.

Cases considered by Morawetz J.:

Asset Engineering LP v. Forest & Marine Financial Ltd. Partnership (2009), 2009 BCCA 319,
2009 CarswellBC 1738 (B.C. C.A.) — followed

ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008), 2008 ONCA
587, 2008 CarswellOnt 4811, (sub nom. Metcalfe & Mansfield Alternative Investments n
Corp., Re) 240 O.A.C. 245, (sub nom. Metcalfe & Mansfield Alternative Investments II Corp.,
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2009 CarswellOnt 4467, 55 C.B.R. (5th) 229
Re) 296 D.L.R. (4th) 135, (sub nom. Metcalfe & Mansfield Alternative Investments Il Corp.,
Re) 92 O.R. (3d) 513, 45 C.B.R. (5th) 163, 47 B.L.R. (4th) 123 (Ont. C.A.) — considered

ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008), 2008
CarswellOnt 5432, 2008 CarswellOnt 5433 (S.C.C.) — referred to

Boutiques San Francisco Inc., Re (2004), 2004 CarswellQue 10918, 7 C.B.R. (5th) 189 (Que.
S.C.) — referred to

Calpine Canada Energy Ltd., Re (2007), 2007 CarswellAlta 1050, 2007 ABQB 504, 35 C.B.R.
(5th) 1,415 A.R. 196, 33 B.L.R. (4th) 68 (Alta. Q.B.) — referred to

Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re (1998), 1998
CarswellOnt 3346, 5 C.B.R. (4th) 299, 72 O.T.C. 99 (Ont. Gen. Div. [Commercial List]) —
considered

Caterpillar Financial Services Ltd. v. Hard-Rock Paving Co. (2008), 2008 CarswellOnt 4046,
45 C.B.R. (5th) 87 (Ont. S.C.J.) — referred to

Cliffs Over Maple Bay Investments Ltd. v. Fisgard Capital Corp. (2008), 2008 BCCA 327,
2008 CarswellBC 1758, 83 B.C.L.R. (4th) 214, 296 D.L.R. (4th) 577, 434 W.A.C. 187, 258
B.C.A.C. 187, 46 C.B.R. (5th) 7, [2008] 10 W.W.R. 575 (B.C. C.A.) — distinguished

Consumers Packaging Inc., Re (2001), 150 O.A.C. 384, 27 C.B.R. (4th) 197, 2001 Carswel-
10nt 3482, 12 C.P.C. (5th) 208 (Ont. C.A.) — considered

Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24, 9 B.L.R. (2d) 275, 1993
CarswellOnt 183 (Ont. Gen. Div. [Commercial List]) — referred to

PSINET Ltd., Re (2001), 28 C.B.R. (4th) 95, 2001 CarswellOnt 3405 (Ont. S.C.J. [Commercial
List]) — considered

Residential Warranty Co. of Canada Inc., Re (2006), 2006 ABQB 236, 2006 CarswellAlta
383, (sub nom. Residential Warranty Co. of Canada Inc. (Bankrupt), Re) 393 AR. 340, 62
Alta. L.R. (4th) 168, 21 C.B.R. (5th) 57 (Alta. Q.B.) — referred to

Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1, 83 D.L.R. (4th) 76,46 O.A.C. 321, 4
O.R. (3d) 1, 1991 CarswellOnt 205 (Ont. C.A.) — considered

Stelco Inc., Re (2004), 2004 CarswellOnt 4084, 6 C.B.R. (5th) 316 (Ont. S.C.J. [Commercial
List]) — referred to

Tiger Brand Knitting Co., Re (2005), 2005 CarswellOnt 1240, 9 C.B.R. (5th) 315 (Ont. S.C.J.)
— referred to

Winnipeg Motor Express Inc., Re (2008), 2008 CarswellMan 560, 2008 MBQB 297, 49 C.B.R.
(5th) 302 (Man. Q.B.) — referred to '
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Statutes considered:

Bankruptcy Code, 11 U.S.C.
s. 363 — referred to
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to
s. 11 — referred to
s. 11(4) — considered

MOTION by company for approval of bidding procedures for sale of business and asset sale
agreement.

Morawetz J.:
Introduction

1 On June 29, 2009, I granted the motion of the Applicants and approved the bidding proce-
dures (the "Bidding Procedures") described in the affidavit of Mr. Riedel sworn June 23, 2009 (the
"Riedel Affidavit") and the Fourteenth Report of Ernst & Young, Inc., in its capacity as Monitor
(the "Monitor") (the "Fourteenth Report"). The order was granted immediately after His Honour
Judge Gross of the United States Bankruptcy Court for the District of Delaware (the "U.S. Court")
approved the Bidding Procedures in the Chapter 11 proceedings.

2 I also approved the Asset Sale Agreement dated as of June 19, 2009 (the "Sale Agreement")
among Nokia Siemens Networks B.V. ("Nokia Siemens Networks" or the "Purchaser"), as buyer,
and Nortel Networks Corporation ("NNC"), Nortel Networks Limited ("NNL"), Nortel Networks,
Inc. ("NNI") and certain of their affiliates, as vendors (collectively the "Sellers") in the form at-
tached as Appendix "A" to the Fourteenth Report and I also approved and accepted the Sale
Agreement for the purposes of conducting the "stalking horse" bidding process in accordance with
the Bidding Procedures including, the Break-Up Fee and the Expense Reimbursement (as both
terms are defined in the Sale Agreement).

3 An order was also granted sealing confidential Appendix "B" to the Fourteenth Report
containing the schedules and exhibits to the Sale Agreement pending further order of this court.

4 The following are my reasons for granting these orders.

5 The hearing on June 29, 2009 (the "Joint Hearing") was conducted by way of video con-
ference with a similar motion being heard by the U.S. Court. His Honor Judge Gross presided over
the hearing in the U.S. Court. The Joint Hearing was conducted in accordance with the provisions
of the Cross-Border Protocol, which had previously been approved by both the U.S. Court and this
court.
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6 The Sale Agreement relates to the Code Division Multiple Access ("CMDA") business
Long-Term Evolution ("LTE") Access assets.

7 The Sale Agreement is not insignificant. The Monitor reports that revenues from CDMA
comprised over 21% of Nortel's 2008 revenue. The CDMA business employs approximately 3,100
people (approximately 500 in Canada) and the LTE business employs approximately 1,000 people
(approximately 500 in Canada). The purchase price under the Sale Agreement is $650 million.

Background

8 The Applicants were granted CCAA protection on January 14, 2009. Insolvency proceed-
ings have also been commenced in the United States, the United Kingdom, Israel and France.

9 At the time the proceedings were commenced, Nortel's business operated through 143
subsidiaries, with approximately 30,000 employees globally As of January 2009, Nortel em-
ployed approximately 6,000 people in Canada alone.

10 The stated purpose of Nortel's filing under the CCAA was to stabilize the Nortel business
to maximize the chances of preserving all or a portion of the enterprise. The Monitor reported that
a thorough strategic review of the company's assets and operations would have to be undertaken in
consultation with various stakeholder groups.

11 In April 2009, the Monitor updated the court and noted that various restructuring alterna-
tives were being considered.

12 On June 19, 2009, Nortel announced that it had entered into the Sale Agreement with re-
spect to its assets in its CMDA business and LTE Access assets (collectively, the "Business") and
that it was pursuing the sale of its other business units. Mr. Riedel in his affidavit states that Nortel
has spent many months considering various restructuring alternatives before determining in its
business judgment to pursue "going concern" sales for Nortel's various business units.

13 In deciding to pursue specific sales processes, Mr. Riedel also stated that Nortel's man-
agement considered:

(a) the impact of the filings on Nortel's various businesses, including deterioration in sales;
and

(b) the best way to maximize the value of its operations, to preserve jobs and to continue
businesses in Canada and the U.S.
14 Mr. Riedel notes that while the Business possesses significant value, Nortel was faced with
the reality that:

(a) the Business operates in a highly competitive environment;

(b) full value cannot be realized by continuing to operate the Business through a restruc-
turing; and

(c) in the absence of continued investment, the long-term viability of the Business would
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be put into jeopardy.

15 Mr. Riedel concluded that the proposed process for the sale of the Business pursuant to an
auction process provided the best way to preserve the Business as a going concern and to maxi-
mize value and preserve the jobs of Nortel employees.

16 In addition to the assets covered by the Sale Agreement, certain liabilities are to be as-
sumed by the Purchaser. This issue is covered in a comprehensive manner at paragraph 34 of the
Fourteenth Report. Certain liabilities to employees are included on this list. The assumption of
these liabilities is consistent with the provisions of the Sale Agreement that requires the Purchaser
to extend written offers of employment to at least 2,500 employees in the Business.

17 The Monitor also reports that given that certain of the U.S. Debtors are parties to the Sale
Agreement and given the desire to maximize value for the benefit of stakeholders, Nortel deter-
mined and it has agreed with the Purchaser that the Sale Agreement is subject to higher or better
offers being obtained pursuant to a sale process under s. 363 of the U.S. Bankruptcy Code and that
the Sale Agreement shall serve as a "stalking horse" bid pursuant to that process.

18 The Bidding Procedures provide that all bids must be received by the Seller by no later than
July 21, 2009 and that the Sellers will conduct an auction of the purchased assets on July 24, 2009.
It is anticipated that Nortel will ultimately seek a final sales order from the U.S. Court on or about
July 28, 2009 and an approval and vesting order from this court in respect of the Sale Agreement
and purchased assets on or about July 30, 2009.

19 The Monitor recognizes the expeditious nature of the sale process but the Monitor has been
advised that given the nature of the Business and the consolidation occurring in the global market,
there are likely to be a limited number of parties interested in acquiring the Business.

20 The Monitor also reports that Nortel has consulted with, among others, the Official
Committee of Unsecured Creditors (the "UCC") and the bondholder group regarding the Bidding
Procedures and is of the view that both are supportive of the timing of this sale process. (It is noted
that the UCC did file a limited objection to the motion relating to certain aspects of the Bidding
Procedures.)

21 Given the sale efforts made to date by Nortel, the Monitor supports the sale process out-
lined in the Fourteenth Report and more particularly described in the Bidding Procedures.

22 Objections to the motion were filed in the U.S. Court and this court by MatlinPatterson
Global Advisors LLC, MatlinPatterson Global Opportunities Partners III L.P. and Matlin Patter-
son Opportunities Partners (Cayman) IIT L.P. (collectively, "MatlinPatterson") as well the UCC.

23 The objections were considered in the hearing before Judge Gross and, with certain limited
exceptions, the objections were overruled.

Issues and Discussion

24 The threshold issue being raised on this motion by the Applicants is whether the CCAA
affords this court the jurisdiction to approve a sales process in the absence of a formal plan of
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compromise or arrangement and a creditor vote. If the question is answered in the affirmative, the
secondary issue is whether this sale should authorize the Applicants to sell the Business.

25 The Applicants submit that it is well established in the jurisprudence that this court has the
jurisdiction under the CCAA to approve the sales process and that the requested order should be
granted in these circumstances.

26 Counsel to the Applicants submitted a detailed factum which covered both issues.

27 Counsel to the Applicants submits that one of the purposes of the CCAA is to preserve the
going concern value of debtors companies and that the court's jurisdiction extends to authorizing
sale of the debtor's business, even in the absence of a plan or creditor vote.

28 The CCAA is a flexible statute and it is particularly useful in complex insolvency cases in
which the court is required to balance numerous constituents and a myriad of interests.

29 The CCAA has been described as "skeletal in nature". It has also been described as a
"sketch, an outline, a supporting framework for the resolution of corporate insolvencies in the
public interest". ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008),
45 C.B.R. (5th) 163 (Ont. C.A.) at paras. 44, 61, leave to appeal refused [2008] S.C.C.A. No. 337
(S.C.C.). ("ATB Financial").

30 The jurisprudence has identified as sources of the court's discretionary jurisdiction, inter
alia:

(a) the power of the court to impose terms and conditions on the granting of a stay under s.
11(4) of the CCAA,;

(b) the specific provision of s. 11(4) of the CCAA which provides that the court may make
an order "on such terms as it may impose"; and

(c) the inherent jurisdiction of the court to "fill in the gaps" of the CCAA in order to give
effect to its objects. Canadian Red Cross Society / Société Canadienne de la Croix-Rouge,
Re (1998), 5 C.B.R. (4th) 299 (Ont. Gen. Div. [Commercial List]) at para. 43; PSINET
Ltd., Re (2001), 28 C.B.R. (4th) 95 (Ont. S.C.J. [Commercial List]) at para. 5, ATB Fi-
nancial, supra, at paras. 43-52.
31 However, counsel to the Applicants acknowledges that the discretionary authority of the
court under s. 11 must be informed by the purpose of the CCAA.

Its exercise must be guided by the scheme and object of the Act and by the legal principles that

govern corporate law issues. Re Stelco Inc. (2005), 9 C.B.R. (5*) 135 (Ont. C.A.) at para. 44.
32 In support of the court's jurisdiction to grant the order sought in this case, counsel to the
Applicants submits that Nortel seeks to invoke the "overarching policy” of the CCAA, namely, to
preserve the going concern. Residential Warranty Co. of Canada Inc., Re (2006), 21 C.B.R. (5th)
57 (Alta. Q.B.) at para. 78.

33 Counsel to the Applicants further submits that CCAA courts have repeatedly noted that the
purpose of the CCAA is to preserve the benefit of a going concern business for all stakeholders, or
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"the whole economic community":

The purpose of the CCAA is to facilitate arrangements that might avoid liquidation of the
company and allow it to continue in business to the benefit of the whole economic community,
including the shareholders, the creditors (both secured and unsecured) and the employees.
Citibank Canada v. Chase Manhattan Bank of Canada (1991), 5 C.B.R. (3) 167 (Ont. Gen.
Div.) at para. 29. Re Consumers Packaging Inc. (2001) 27 C.B.R. (4th) 197 (Ont. C.A.) at para.
5.
34 Counsel to the Applicants further submits that the CCAA should be given a broad and
liberal interpretation to facilitate its underlying purpose, including the preservation of the going
concern for the benefit of all stakeholders and further that it should not matter whether the business
continues as a going concern under the debtor's stewardship or under new ownership, for as long as
the business continues as a going concern, a primary goal of the CCAA will be met.

35 Counsel to the Applicants makes reference to a number of cases where courts in Ontario, in
appropriate cases, have exercised their jurisdiction to approve a sale of assets, even in the absence
of a plan of arrangement being tendered to stakeholders for a vote. In doing so, counsel to the
Applicants submits that the courts have repeatedly recognized that they have jurisdiction under the
CCAA to approve asset sales in the absence of a plan of arrangement, where such sale is in the best
interests of stakeholders generally. Canadian Red Cross Society / Société Canadienne de la
Croix-Rouge, Re, supra, Re PSINet, supra, Consumers Packaging Inc., Re [2001 CarswellOnt
3482 (Ont. C.A.)], supra, Stelco Inc., Re (2004), 6 C.B.R. (5th) 316 (Ont. S.C.J. [Commercial
List]) at para. 1, Tiger Brand Knitting Co., Re (2005), 9 C.B.R. (5th) 315 (Ont. S.C.J.), Caterpillar
Financial Services Ltd. v. Hard-Rock Paving Co. (2008), 45 C.B.R. (5th) 87 (Ont. S.C.J.) and
Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]).

36 In Re Consumers Packaging, supra, the Court of Appeal for Ontario specifically held that a
sale of a business as a going concern during a CCAA proceeding is consistent with the purposes of
the CCAA:

The sale of Consumers' Canadian glass operations as a going concern pursuant to the
Owens-Illinois bid allows the preservation of Consumers' business (albeit under new owner-
ship), and is therefore consistent with the purposes of the CCAA.

...we cannot refrain from commenting that Farley J.'s decision to approve the Owens-Illinois
bid is consistent with previous decisions in Ontario and elsewhere that have emphasized the
broad remedial purpose of flexibility of the CCAA and have approved the sale and disposition
of assets during CCAA proceedings prior to a formal plan being tendered. Re Consumers
Packaging, supra, at paras. 5, 9.
37 Similarly, in Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re,
supra, Blair J. (as he then was) expressly affirmed the court's jurisdiction to approve a sale of
assets in the course of a CCAA proceeding before a plan of arrangement had been approved by
creditors. Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re, supra, at
paras. 43, 45.

38 Similarly, in PSINet Limited, supra, the court approved a going concern sale in a CCAA
proceeding where no plan was presented to creditors and a substantial portion of the debtor's
Canadian assets were to be sold. Farley J. noted as follows:
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[If the sale was not approved,] there would be a liquidation scenario ensuing which would
realize far less than this going concern sale (which appears to me to have involved a trans-
parent process with appropriate exposure designed to maximize the proceeds), thus impacting
upon the rest of the creditors, especially as to the unsecured, together with the material
enlarging of the unsecured claims by the disruption claims of approximately 8,600 customers
(who will be materially disadvantaged by an interrupted transition) plus the job losses for
approximately 200 employees. Re PSINet Limited, supra, at para. 3.

39 In Re Stelco Inc., supra, in 2004, Farley J. again addressed the issue of the feasibility of

selling the operations as a going concern:

I would observe that usually it is the creditor side which wishes to terminate CCAA pro-
ceedings and that when the creditors threaten to take action, there is a realization that a liqui-
dation scenario will not only have a negative effect upon a CCAA applicant, but also upon its
workforce. Hence, the CCAA may be employed to provide stability during a period of nec-
essary financial and operational restructuring - and if a restructuring of the "old company" is
not feasible, then there is the exploration of the feasibility of the sale of the opera-
tions/enterprise as a going concern (with continued employment) in whole or in part. Re Stelco
Inc, supra, at para. 1.
40 I accept these submissions as being general statements of the law in Ontario. The value of
equity in an insolvent debtor is dubious, at best, and, in my view, it follows that the determining
factor should not be whether the business continues under the debtor's stewardship or under a
structure that recognizes a new equity structure. An equally important factor to consider is whether
the case can be made to continue the business as a going concern.

41 Counsel to the Applicants also referred to decisions from the courts in Quebec, Manitoba
and Alberta which have similarly recognized the court's jurisdiction to approve a sale of assets
during the course of a CCAA proceeding. Boutiques San Francisco Inc., Re (2004), 7 C.B.R. (5th)
189 (Que. S.C.), Winnipeg Motor Express Inc., Re (2008), 49 C.B.R. (5th) 302 (Man. Q.B.) at
paras. 41, 44, and Calpine Canada Energy Ltd., Re (2007), 35 C.B.R. (5th) 1 (Alta. Q.B.) at para.
75.

42 Counsel to the Applicants also directed the court's attention to a recent decision of the
British Columbia Court of Appeal which questioned whether the court should authorize the sale of
substantially all of the debtor's assets where the debtor's plan "will simply propose that the net
proceeds from the sale...be distributed to its creditors". In Cliffs Over Maple Bay Investments Ltd.
v. Fisgard Capital Corp. (2008), 46 C.B.R. (5th) 7 (B.C. C.A.) ("Cliffs Over Maple Bay"), the
court was faced with a debtor who had no active business but who nonetheless sought to stave off
its secured creditor indefinitely. The case did not involve any type of sale transaction but the Court
of Appeal questioned whether a court should authorize the sale under the CCAA without requiring
the matter to be voted upon by creditors.

43 In addressing this matter, it appears to me that the British Columbia Court of Appeal fo-
cussed on whether the court should grant the requested relief and not on the question of whether a
CCAA court has the jurisdiction to grant the requested relief.

44 I do not disagree with the decision in Cliffs Over Maple Bay. However, it involved a
situation where the debtor had no active business and did not have the support of its stakeholders.
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That is not the case with these Applicants.

45

The Cliffs Over Maple Bay decision has recently been the subject of further comment by

the British Columbia Court of Appeal in Asset Engineering LP v. Forest & Marine Financial Ltd.
" Partership, 2009 BCCA 319 (B.C. C.A.).

46

47

At paragraphs 24 - 26 of the Forest and Marine decision, Newbury J.A. stated:

24. In Cliffs Over Maple Bay, the debtor company was a real estate developer whose one
project had failed. The company had been dormant for some time. It applied for CCAA
protection but described its proposal for restructuring in vague terms that amounted es-
sentially to a plan to "secure sufficient funds" to complete the stalled project (Para. 34).
This court, per Tysoe J.A., ruled that although the Act can apply to single-project compa-
nies, its purposes are unlikely to be engaged in such instances, since mortgage priorities are
fully straight forward and there will be little incentive for senior secured creditors to
compromise their interests (Para. 36). Further, the Court stated, the granting of a stay under
s. 11 is "not a free standing remedy that the court may grant whenever an insolvent com-
pany wishes to undertake a "restructuring".. Rather, s. 11 is ancillary to the fundamental
purpose of the CCAA, and a stay of proceedings freezing the rights of creditors should only
be granted in furtherance of the CCAA's fundamental purpose”. That purpose has been
described in Meridian Developments Inc. v. Toronto Dominion Bank (1984) 11 D.L.R. (4™)
576 (Alta. Q.B.):

The legislation is intended to have wide scope and allow a judge to make orders which
will effectively maintain the status quo for a period while the insolvent company at-
tempts to gain the approval of its creditors for a proposed arrangement which will
enable the company to remain in operation for what is, hopefully, the future benefit of
both the company and its creditors. [at 580]

25. The Court was not satisfied in Cliffs Over Maple Bay that the "restructuring”" contem-
plated by the debtor would do anything other than distribute the net proceeds from the sale,
winding up or liquidation of its business. The debtor had no intention of proposing a plan
of arrangement, and its business would not continue following the execution of its proposal
- thus it could not be said the purposes of the statute would be engaged...

26. In my view, however, the case at bar is quite different from Cliffs Over Maple Bay.
Here, the main debtor, the Partnership, is at the centre of a complicated corporate group
and carries on an active financing business that it hopes to save notwithstanding the current
economic cycle. (The business itself which fills a "niche" in the market, has been carried on
in one form or another since 1983.) The CCAA is appropriate for situations such as this
where it is unknown whether the "restructuring” will ultimately take the form of a refi-
nancing or will involve a reorganization of the corporate entity or entities and a true
compromise of the rights of one or more parties. The "fundamental purpose” of the Act - to
preserve the status quo while the debtor prepares a plan that will enable it to remain in
business to the benefit of all concerned - will be furthered by granting a stay so that the
means contemplated by the Act - a compromise or arrangement - can be developed, ne-
gotiated and voted on if necessary...

It seems to me that the foregoing views expressed in Forest and Marine are not inconsis-
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tent with the views previously expressed by the courts in Ontario. The CCAA is intended to be
flexible and must be given a broad and liberal interpretation to achieve its objectives and a sale by
the debtor which preserves its business as a going concern is, in my view, consistent with those
objectives.

48 I therefore conclude that the court does have the jurisdiction to authorize a sale under the
CCAA in the absence of a plan.

49 I now turn to a consideration of whether it is appropriate, in this case, to approve this sales
process. Counsel to the Applicants submits that the court should consider the following factors in
determining whether to authorize a sale under the CCAA in the absence of a plan:

(a) is a sale transaction warranted at this time?

(b) will the sale benefit the whole "economic community"?

(c) do any of the debtors' creditors have a bona fide reason to object to a sale of the busi-
ness?

(d) is there a better viable alternative?
I accept this submission.

50 It is the position of the Applicants that Nortel's proposed sale of the Business should be
approved as this decision is to the benefit of stakeholders and no creditor is prejudiced. Further,
counsel submits that in the absence of a sale, the prospects for the Business are a loss of com-
petitiveness, a loss of value and a loss of jobs.

51 Counsel to the Applicants summarized the facts in support of the argument that the Sale
Transaction should be approved, namely:

(a) Nortel has been working diligently for many months on a plan to reorganize its busi-
ness;

(b) in the exercise of its business judgment, Nortel has concluded that it cannot continue to
operate the Business successfully within the CCAA framework;

(c) unless a sale is undertaken at this time, the long-term viability of the Business will be in
jeopardy;

(d) the Sale Agreement continues the Business as a going concern, will save at least 2,500
jobs and constitutes the best and most valuable proposal for the Business;

(e) the auction process will serve to ensure Nortel receives the highest possible value for
the Business;

() the sale of the Business at this time is in the best interests of Nortel and its stakeholders;
and
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(g) the value of the Business is likely to decline over time.

52 The objections of MatlinPatterson and the UCC have been considered. I am satisfied that
the issues raised in these objections have been addressed in a satisfactory manner by the ruling of
Judge Gross and no useful purpose would be served by adding additional comment.

53 Counsel to the Applicants also emphasize that Nortel will return to court to seek approval
of the most favourable transaction to emerge from the auction process and will aim to satisfy the
elements established by the court for approval as set out in Royal Bank v. Soundair Corp. (1991),7
C.B.R. (3d) 1 (Ont. C.A)) at para. 16.

Disposition

54 The Applicants are part of a complicated corporate group. They carry on an active inter-
national business. I have accepted that an important factor to consider in a CCAA process is
whether the case can be made to continue the business as a going concern. I am satisfied having
considered the factors referenced at [49], as well as the facts summarized at [51], that the Appli-
cants have met this test. I am therefore satisfied that this motion should be granted.

55 Accordingly, I approve the Bidding Procedures as described in the Riedel Affidavit and the
Fourteenth Report of the Monitor, which procedures have been approved by the U.S. Court.

56 I am also satisfied that the Sale Agreement should be approved and further that the Sale
Agreement be approved and accepted for the purposes of conducting the "stalking horse" bidding
process in accordance with the Bidding Procedures including, without limitation the Break-Up Fee
and the Expense Reimbursement (as both terms are defined in the Sale Agreement).

57 Further, I have also been satisfied that Appendix B to the Fourteenth Report contains in-
formation which is commercially sensitive, the dissemination of which could be detrimental to the
stakeholders and, accordingly, I order that this document be sealed, pending further order of the
court.

58 In approving the Bidding Procedures, I have also taken into account that the auction will be
conducted prior to the sale approval motion. This process is consistent with the practice of this
court.

59 Finally, it is the expectation of this court that the Monitor will continue to review ongoing
issues in respect of the Bidding Procedures. The Bidding Procedures permit the Applicants to
waive certain components of qualified bids without the consent of the UCC, the bondholder group
and the Monitor. However, it is the expectation of this court that, if this situation arises, the Ap-
plicants will provide advance notice to the Monitor of its intention to do so.

Motion granted.

END OF DOCUMENT
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Creditors and debtors -- Debtors' relief legislation -- Companies' creditors arrangement legislation
-- Arrangement, judicial approval -- Arrangement, judicial approval -- Amendment of Plan.

Application by Sammi Atlas to approve its Plan of compromise and arrangement as amended and
approved by its secured creditors. It was also a motion by Argo Partners for an order to direct that a
person who held unsecured claims was entitled to elect treatment for each unsecured claim held by
it on an individual basis, and not on an aggregate basis as provided for in the Plan. The Plan pro-
vided for a sliding scale of distribution. Claims of $7,500 were entitled to receive the highest
amount, namely cash of 95 per cent of the proven claim. Argo had acquired 40 claims. Each claim
was under $100,000, but the aggregate of the claims was over $100,000. Argo wanted to treat its
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claims separately because it could have kept the individual claims separate by having them held by
a different person.

HELD: Sammi's application was allowed. Argo's motion was denied. Sammi was a corporation to
which the Companies' Creditors Arrangement Act applied. The Plan complied with the require-
ments of the Act. The Plan was fair and reasonable as no one opposed it being approved. Argo
merely wanted the Plan amended to accommodate its particular concerns. Argo wanted to amend
the Plan after it was voted upon. It wanted a substantive change, which the court lacked jurisdiction
to grant under the Act. Argo's change was also not allowed because it was treated fairly and rea-
sonably as a creditor as were all the unsecured creditors. An aggregation clause was not inherently
unfair and the sliding scale provisions, which were intended to protect small investors, were rea-
sonable.

Statutes, Regulations and Rules Cited:
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36.

Counsel:

Norman J. Emblem, for the applicant, Sammi Atlas Inc.
James Grout, for Argo Partners, Inc.

Thomas Matz, for the Bank of Nova Scotia.

Jay Carfagnini and Ben Zarnett, for Investors' Committee.
Geoffrey Morawetz, for the Trade Creditors' committee.
Clifton Prophet, for Duk Lee.

1 FARLEY J. (endorsement):-- This endorsement deals with two of the motions before me to-
day:

1)  Applicant's motion for an order approving and sanctioning the Applicant's
Plan of Compromise and Arrangement, as amended and approved by the
Applicant's unsecured creditors on February 25, 1998; and

2) A motion by Argo Partners, Inc. ("Argo"), a creditor by way of assign-
ment, for an order directing that the Plan be amended to provide that a
person who, on the record date, held unsecured claims shall be entitled to
clect treatment with respect to each unsecured claim held by it on a claim
by claim basis (and not on an aggregate basis as provided for in the Plan).

2 As to the Applicant's sanction motion, the general principles to be applied in the exercise of
the court's discretion are:

1)  there must be strict compliance with all statutory requirements and adher-
ence to the previous orders of the court;
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2)  all materials filed and procedures carried out must be examined to deter-
mine if anything has been done or purported to be done which is not au-
thorized by the Companies' Creditors Arrangement Act ("CCAA"); and

3)  the Plan must be fair and reasonable.

See Re Northland Properties Limited (1988), 73 C.B.R. (N.S.) 175 (B.C.S.C.), affirmed (1989), 73
C.B.R. (N.S.) 195 (B.C.C.A.) at p. 201; Re Olympia & York Developments Ltd. (1993), 12 O.R.
(3d) 500 (Gen. Div.) at p. 506.

3 I am satisfied on the material before me that the Applicant was held to be a corporation as to
which the CCAA applies, that the Plan was filed with the court in accordance with the previous or-
ders, that notices were appropriately given and published as to claims and meetings, that the meet-
ings were held in accordance with the directions of the court and that the Plan was approved by the
requisite majority (in fact it was approved 98.74% in number of the proven claims of creditors vot-
ing and by 96.79% dollar value, with Argo abstaining). Thus it would appear that items one and two
are met.

4 What of item 3 - is the Plan fair and reasonable? A Plan under the CCAA is a compromise; it
cannot be expected to be perfect. It should be approved if it is fair, reasonable and equitable. Equi-
table treatment is not necessarily equal treatment. Equal treatment may be contrary to equitable
treatment. One must look at the creditors as a whole (i.e. generally) and to the objecting creditors
(specifically) and see if rights are compromised in an attempt to balance interests (and have the pain
of the compromise equitably shared) as opposed to a confiscation of rights: see Re Campeau Corp.
(1992), 10 C.B.R. (3d) 104 (Ont. Gen. Div.) at p. 109. It is recognized that the CCAA contemplates
that a minority of creditors is bound by the Plan which a majority have approved - subject only to
the court determining that the Plan is fair and reasonable: see Northland at p. 201; Olympia & York
at p. 509. In the present case no one appeared today to oppose the Plan being sanctioned; Argo
merely wished that the Plan be amended to accommodate its particular concerns. Of course, to the
extent that Argo would be benefited by such an amendment, the other creditors would in effect be
disadvantaged since the pot in this case is based on a zero sum game.

5 Those voting on the Plan (and I note there was a very significant "quorum" present at the
meeting) do so on a business basis. As Blair J. said at p. 510 of Olympia & York:

As the other courts have done, [ observe that it is not my function to second
guess the business people with respect to the "business" aspects of the Plan, de-
scending into the negotiating arena and substituting my own view of what is a
fair and reasonable compromise or arrangement for that of the business judgment
of the participants. The parties themselves know best what is in their interests in
those areas.

The court should be appropriately reluctant to interfere with the business decisions of creditors
reached as a body. There was no suggestion that these creditors were unsophisticated or unable to
look out for their own best interests. The vote in the present case is even higher than in Re Central
Guaranty Trustco Ltd. (1993), 21 C.B.R. (3d) 139 (Ont. Gen. Div.) where I observed at p. 141:

... This on either basis is well beyond the specific majority requirement of
CCAA. Clearly there is a very heavy burden on parties seeking to upset a plan
that the required majority have found that they could vote for; given the over-
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whelming majority this burden is no lighter. This vote by sophisticated lenders
speaks volumes as to fairness and reasonableness.

The Courts should not second guess business people who have gone along with
the Plan ...

6 Argo's motion is to amend the Plan - after it has been voted on. However I do not see any ex-
ceptional circumstances which would support such a motion being brought now. In Algoma Steel
Corp. v. Royal Bank (1992), 11 C.B.R. (3d) 11 (Ont. C.A.) the Court of Appeal observed at p. 15
that the court's jurisdiction to amend a plan should "be exercised sparingly and in exceptional cir-
cumstances only” even if the amendment were merely technical and did not prejudice the interests
of the corporation or its creditors and then only where there is jurisdiction under the CCAA to make
the amendment requested. I was advised that Argo had considered bringing the motion on earlier
but had not done so in the face of "veto" opposition from the major creditors. I am puzzled by this
since the creditor or any other appropriate party can always move in court before the Plan is voted
on to amend the Plan; voting does not have anything to do with the court granting or dismissing the
motion. The court can always determine a matter which may impinge directly and materially upon
the fairness and reasonableness of a plan. I note in passing that it would be inappropriate to attempt
to obtain a preview of the court's views as to sanctioning by bringing on such a motion. See my
views in Central Guaranty at p. 143:

... In Algoma Steel Corp. v. Royal Bank (1992), 8 O.R. (3d) 449, the Court of
Appeal determined that there were exceptional circumstances (unrelated to the
Plan) which allowed it to adjust where no interest was adversely affected. The
same cannot be said here. FSTQ aside from s. 11(c) of the CCAA also raised s. 7.
[ am of the view that s. 7 allows an amendment after an adjournment - but not
after a vote has been taken. (Emphasis in original)

What Argo wants is a substantive change; I do not see the jurisdiction to grant same under the
CCAA.

7 In the subject Plan creditors are to be dealt with on a sliding scale for distribution purposes
only; with this scale being on an aggregate basis of all claims held by one claimant:

1) $7,500 or less to receive cash of 95% of the proven claim;

ii)  $7,501 - $100,000 to receive cash of 90% of the first $7,500 and 55% of
balance; and;

iii)  in excess of $100,000 to receive shares on a formula basis (subject to
creditor agreeing to limit claims to $100,000 so as to obtain cash as per the
previous formula).

8 Such a sliding scale arrangement has been present in many proposals over the years. Argo has
not been singled out for special treatment; others who acquired claims by assignment have also been
affected. Argo has acquired 40 claims; all under $100,000 but in the aggregate well over $100,000.
Argo submitted that it could have achieved the result that it wished if it had kept the individual
claims it acquired separate by having them held by a different "person"; this is true under the Plan
as worded. Conceivably if this type of separation in the face of an aggregation provision were per-
ceived to be inappropriate by a CCAA applicant, then I suppose the language of such a plan could
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be "tightened" to eliminate what the applicant perceived as a loophole. I appreciate Argo's position
that by buying up the small claims it was providing the original creditors with liquidity but this
should not be a determinative factor. I would note that the sliding scale provided here does recog-
nize (albeit imperfectly) that small claims may be equated with small creditors who would more
likely wish cash as opposed to non-board lots of shares which would not be as liquidate as cash; the
high percentage cash for those proven claims of $7,500 or under illustrates the desire not to have the
"little person" hurt - at least any more than is necessary. The question will come down to balance -
the plan must be efficient and attractive enough for it to be brought forward by an applicant with the
realistic chance of its succeeding (and perhaps in that regard be "sponsored" by significant credi-
tors) and while not being too generous so that the future of the applicant on an ongoing basis would
be in jeopardy; at the same time it must gain enough support amongst the creditor body for it to gain
the requisite majority. New creditors by assignment may provide not only liquidity but also a bene-
fit in providing a block of support for a plan which may not have been forthcoming as a small
creditor may not think it important to do so. Argo of course has not claimed it is a "little person" in
the context of this CCAA proceeding.

9 In my view Argo is being treated fairly and reasonably as a creditor as are all the unsecured
creditors. An aggregation clause is not inherently unfair and the sliding scale provisions would ap-
pear to me to be aimed at "protecting (or helping out) the little guy" which would appear to be a
reasonable policy.

10 The Plan is sanctioned and approved; Argo's aggregation motion is dismissed.
POSTSCRIPT
11 I reviewed with the insolvency practitioners (legal counsel and accountants) the aspect that

industrial and commercial concerns in a CCAA setting should be distinguished from "bricks and
mortgage" corporations. In their reorganization it is important to maintain the goodwill attributable
to employee experience and customer (and supplier) loyalty; this may very quickly erode with un-
certainty. Therefore it would, to my mind, be desirable to get down to brass tacks as quickly as pos-
sible and perhaps a reasonable target (subject to adjustment up or down according to the circum-
stances including complexity) would be for a six month period from application to Plan sanction.

FARLEY J.
qp/d/mii/DRS/DRS
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ScoZinc Ltd. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S.C. 1985, ¢. C-36, as amended
AND IN THE MATTER OF a Plan of Compromise or Arrangement of
ScoZinc Ltd., Applicant
[2009] N.S.J. No. 187
2009 NSSC 136
277 N.S.R. (2d) 251
53 C.B.R. (5th) 96
2009 CarswelINS 229
Docket: Hfx No. 305549
Registry: Halifax
Nova Scotia Supreme Court
Halifax, Nova Scotia
D.R. Beveridge J.
Heard: April 3, 2009.
Oral judgment: April 3, 2009.
Released: April 28, 2009.
(49 paras.)

Bankruptcy and insolvency law -- Companies’ Creditors Arrangement Act (CCAA) matters -- Com-
promises and arrangements -- Directions -- Monitors -- Powers, duties and functions -- Upon mo-
tion by monitor in proceedings under the Companies’' Creditors Arrangement Act, the monitor was
held to have the necessary authority to allow a revision of a claim after the claim's bar date but be-
Jore the date set for the monitor to complete its assessment of claims -- To suggest the monitor did
not have the authority to receive evidence and submissions and to consider them was to say it did
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not have any real authority to carry out its court-appointed role to assess the claims that had been
submitted.

Motion by monitor in proceedings under the Companies' Creditors Arrangement Act seeking direc-
tions from the court on whether it had the necessary authority to allow a revision of a claim after the
claim's bar date but before the date set for the monitor to complete its assessment of claims. On
Dec. 22, 2008, ScoZinc Ltd. had been granted protection by means of a stay of proceedings of all
claims against it. The determination of creditors' claims was set by a claims procedure order of Feb.
18, 2009 setting dates for the submission of claims to the monitor, and for the monitor to assess the
claims. The monitor was directed to review all proofs of claim filed on or before March 16, 2009
and accept, revise or disallow the claims. In three cases, revised proofs of claim were filed after this
date.

HELD: Order granted. The monitor had the necessary authority. The Act gave no specific guidance
to the court on how to determine the existence, nature, validity or extent of a claim against a debtor
company. The determination that the claims must initially be identified and assessed by the monitor,
and heard first by a claims officer, was a valid exercise of the court's inherent jurisdiction. It was
not only logical, but eminently practical that the monitor, as an officer of the court, be directed by
court order to fulfil the analogous role to that of the trustee under the Bankruptcy and Insolvency
Act. The Feb. 18, 2009 order accomplished this. It did not matter that revised claims were submitted
after the claims bar date. In essence, the monitor simply acted to revise the proofs of claim already
submitted to conform with the evidence elicited by the monitor, or submitted to it. The monitor had
the necessary authority to revise the claims, either as to classification or amount. To suggest the
monitor did not have the authority to receive evidence and submissions and to consider them was to
say it did not have any real authority to carry out its court-appointed role to assess the claims that
had been submitted.

Statutes, Regulations and Rules Cited:
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3,

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36,s.11,5. 11.7,5. 12
Probate Act, R.S.N.S. 1900, c. 158,

Counsel:
John G. Stringer, Q.C., and Mr. Ben R. Durnford, for the applicant.
Robert MacKeigan, Q.C., for Grant Thornton.

1 D.R. BEVERIDGE J. (orally):-- On December 22, 2008, ScoZinc Ltd. was granted protec-
tion by way of a stay of proceedings of all claims against it pursuant to s. 11 of the Companies'
Creditors Arrangement Act R.S.C. 1985, c. C-36. The stay has been extended from time to time.
Grant Thornton was appointed as the Monitor of the business and financial affairs of ScoZine pur-
suant to s. 11.7 of the CCAA.



Page 3

2 The determination of creditors' claims was set by a Claims Procedure Order. This order set
dates for the submission of claims to the Monitor, and for the Monitor to assess the claims. The
Monitor brought a motion seeking directions from the court on whether it has the necessary author-
ity to allow a revision of a claim after the claim's bar date but before the date set for the Monitor to
complete its assessment of claims.

3 The motion was heard on April 3, 2009. At the conclusion of the hearing of the motion I con-
cluded that the Monitor did have the necessary authority. I granted the requested order with reasons
to follow. These are my reasons.

BACKGROUND

4 The procedure for the identification and quantification of claims was established pursuant to
my order of February 18, 2009. Any persons asserting a claim was to deliver to the Monitor a Proof
of Claim by 5:00 p.m. on March 16, 2009, including a statement of account setting out the full de-
tails of the claim. Any claimant that did not deliver a Proof of Claim by the claims bar date, subject
to the Monitor's agreement or as the court may otherwise order, would have its claim forever extin-
guished and barred from making any claim against ScoZinc.

5 The Monitor was directed to review all Proofs of Claim filed on or before March 16, 2009
and to accept, revise or disallow the claims. Any revision or disallowance was to be communicated
by Notice of Revision or Disallowance, no later than March 27, 2009. If a creditor disagreed with
the assessment of the Monitor, it could dispute the assessment before a Claims Officer and ulti-
mately to a judge of the Supreme Court.

6 The three claims that have triggered the Monitor's motion for directions were submitted by
Acadian Mining Corporation, Royal Roads Corp., and Komatsu International (Canada) Inc.

7 ScoZine is 100% owned by Acadian Mining Corp. These two corporations share office space,
managerial staff, and have common officers and directors. Acadian Mining is a substantial share-
holder in Royal Roads and also have some common officers and directors.

8 Originally Royal Roads asserted a claim as a secured creditor on the basis of a first charge
security held by it on ScoZinc's assets for a loan in the amount of approximately $2.3 million. Aca-
dian Mining also claimed to be a secured creditor due to a second charge on ScoZinc's assets secur-
ing approximately $23.5 million of debt. Both Royal Roads and Acadian Mining have released their
security. Each company submitted Proofs of Claim dated March 4, 2009 as unsecured creditors.

9 Royal Roads claim was for $579,964.62. The claim by Acadian Mining was for
$23,761.270.20. John Rawding, Financial Officer for Acadian Mining and ScoZinc, prepared the
Proofs of Claim for both Royal Roads and Acadian Mining. It appears from the affidavit and mate-
rials submitted, and the Monitor's fifth report dated March 31, 2009 that there were errors in each of
the Proofs of Claim.

10 Mr. Rawding incorrectly attributed $1,720,035.38 as debt by Acadian Mining to Royal
Roads when it should have been debt owed by ScoZinc to Royal Roads. In addition, during year end
audit procedures for Royal Roads, Acadian Mining and ScoZinc, other erroneous entries were dis-
covered. The total claim that should have been advanced by Royal Roads was $2,772,734.19.

11 The appropriate claim that should have been submitted by Acadian Mining was
$22,041,234.82, a reduction of $1,720,035.38. Both Royal Roads and Acadian Mining submitted
revised Proofs of Claim on March 25, 2009 with supporting documentation.
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12 The third claim is by Komatsu. Its initial Proof of Claim was dated March 16, 2009 for both
secured and unsecured claims of $4,245,663.78. The initial claim did not include a secured claim
for the equipment that had been returned to Komatsu, nor include a claim for equipment that was
still being used by ScoZinc. A revised Proof of Claim was filed by Komatsu on March 26, 2009.

13 The Monitor, sets out in its fifth report dated March 31, 2009, that after reviewing the rele-
vant books and records, the errors in the Proofs of Claim by Royal Roads, Acadian Mining and
Komatsu were due to inadvertence. For all of these claims it issued a Notice of Revision or Disal-
lowance on March 27, 2009, allowing the claims as revised "if it is determined by the court that the
Monitor has the power to do so".

14 The request for directions and the circumstances pose the following issue:
ISSUE
15 Does the Monitor have the authority to allow the revision of a claim by increasing it based

on evidence submitted by a claimant within the time period set for the monitor to carry out its as-
sessment of claims?

ANALYSIS

16 The jurisdiction of the Monitor stems from the jurisdiction of the court granted to it by the
CCAA. Whenever an order is made under s. 11 of the CCA4 the court is required to appoint a
monitor. Section 11.7 of the CCAA provides:

11.7 (1) When an order is made in respect of a company by the court under sec-
tion 11, the court shall at the same time appoint a person, in this section and in
section 11.8 referred to as "the monitor", to monitor the business and financial
affairs of the company while the order remains in effect.

(2) Except as may be otherwise directed by the court, the auditor of the company
may be appointed as the monitor.
(3) The monitor shall

(a) for the purposes of monitoring the company's business and financial af-
fairs, have access to and examine the company's property, including the
premises, books, records, data, including data in electronic form, and other
financial documents of the company to the extent necessary to adequately
assess the company's business and financial affairs;

(b) file a report with the court on the state of the company's business and fi-
nancial affairs, containing prescribed information,

(i)  forthwith after ascertaining any material adverse change in the com-
pany's projected cash-flow or financial circumstances,

(ii) at least seven days before any meeting of creditors under section 4 or
5, or

(iii) at such other times as the court may order;
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(c) advise the creditors of the filing of the report referred to in paragraph (b) in
any notice of a meeting of creditors referred to in section 4 or 5; and

(d) carry out such other functions in relation to the company as the court may
direct. '

17 It appears that the purpose of the CCAA4 is to grant to an insolvent company protection from
its creditors in order to permit it a reasonable opportunity to restructure its affairs in order to reach a
compromise or arrangement between the company and its creditors. The court has the power to or-
der a meeting of the creditors or class of creditors for them to consider a compromise or arrange-
ment proposed by the debtor company (s. 4, 5). Where a majority of the creditors representing two
thirds value of the creditors or class of creditors agree to a compromise or arrangement, the court
may sanction it and thereafter such compromise or arrangement is binding on all creditors, or class
of creditors (s. 6).

18 Section 12 of the Act defines a claim to mean "any indebtedness, liability or obligation of
any kind that, if unsecured, would be a debt provable in bankruptcy within the meaning of the
Bankruptcy and Insolvency Act." However, as noted by McElcheran in Commercial Insolvency in
Canada (LexisNexis Canada Inc., Markham, Ontario, 2005 at p. 279-80) the CCA44 does not set out
a process for identification or determination of claims; instead, the Court creates a claims process
by court order.

19 The only guidance provided by the CCA4 is that in the event of a disagreement the amount
of a claim shall be determined by the court on summary application by the company or by the
creditor. Section 12(2) of the Act provides:

Determination of amount of claim

(2) For the purposes of this Act, the amount represented by a claim of any secured or
unsecured creditor shall be determined as follows:

(a) the amount of an unsecured claim shall be the amount

(i)  in the case of a company in the course of being wound up under the
Winding-up and Restructuring Act, proof of which has been made in
accordance with that Act,

(i1)  inthe case of a company that has made an authorized assignment or
against which a bankruptcy order has been made under the Bank-
ruptcy and Insolvency Act, proof of which has been made in accor-
dance with that Act, or

(iii) in the case of any other company, proof of which might be made
under the Bankruptcy and Insolvency Act, but if the amount so
provable is not admitted by the company, the amount shall be deter-
mined by the court on summary application by the company or by
the creditor; and
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(b)  the amount of a secured claim shall be the amount, proof of which might
be made in respect thereof under the Bankruptcy and Insolvency Act if the
claim were unsecured, but the amount if not admitted by the company
shall, in the case of a company subject to pending proceedings under the
Winding-up and Restructuring Act or the Bankruptcy and Insolvency Act,
be established by proof in the same manner as an unsecured claim under
the Winding-up and Restructuring Act or the Bankruptcy and Insolvency
Act, as the case may be, and in the case of any other company the amount
shall be determined by the court on summary application by the company
or the creditor.

20 The only parties who appeared on this motion were the Monitor, ScoZinc and Komatsu. No
specific submissions were requested nor made by the parties with respect to the nature of the court's
jurisdiction to determine the mechanism and time lines to classify and quantify claims against the
debtor company.

21 Under the Bankruptcy and Insolvency Act the Trustee is the designated gatekeeper who first
determines whether a Proof of Claim submitted by a creditor is valid. The trustee may admit the
claim or disallow it in whole or in part (s. 135(2) BI4). A creditor who is dissatisfied with a decision
by the trustee may appeal to a judge of the Bankruptcy Court.

22 In contrast, the CCA4 does not set out the procedure beyond the language in s. 12. The lan-
guage only accomplishes two things. The first is that the debtor company can agree on the amount
of a secured or unsecured claim; and secondly, if there is a disagreement, then on application of ei-
ther the company or the creditor, the amount shall be determined by the court on "summary applica-
tion".

- 23 The practice has arisen for the court to create by order a claims process that is both flexible
and expeditious. The Monitor identifies, by review of the debtor's records, all potential claimants
and sends to them a claim package. To ensure that all creditors come forward and participate on a
timely basis, there is a provision in the claims process order requiring creditors to file their claims
by a fixed date. If they do not, subject to further relief provided by the claims process order, or by
the court, the creditor's claim is barred.

24 If the Monitor disagrees with the claim, and the disagreement cannot be resolved, then a
claimant can present its case to a claims officer who is usually given the power to adjudicate dis-
puted claims, with the right of appeal to a judge of the court overseeing the CCA4 proceedings.

25 The establishment of a claims process utilizing the monitor and or a claims officer by court
order appears to be a well accepted practice (See for example Federal Gypsum Co., (Re) 2007
NSSC 384: Olympia & York Developments Lid. (Re) (1993), 17 C.B.R. (3d) 1 (Ont. S.C.J.); Air
Canada, (Re) (2004) 2 C.B.R. (5th) 23 (Ont. S.C.J ); Triton Tubular Components v. Steelcase Inc.,
[2005] O.J. No. 3926 (Ont. S.C.J.); Muscletech Research & Development Inc.,(Re), [2006] O.J. No.
4087 (Ont. S.C.1.); Pine Valley Mining Corp., (Re) 2008 BCSC 356; Blue Range Resource Corp.,
Re 2000 ABCA 285; Carlen Transport Inc. v. Juniper Lumber Co. (Monitor of) (2001), 21 C.B.R.
(4th) 222 (N.B.Q.B.).)

26 I could find no reported case that doubt the authority of the court to create a claims process.
Kenneth Kraft in his article "The CCAA and the Claims Bar Process”, (2000), 13 Commercial In-
solvency Reporter 6, endorsed the utilization of a claims process on the basis of reliance on the
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court's inherent jurisdiction, provided the process adhered to the specific mandates of the CC44. In
unrelated contexts, caution has been expressed with respect to reliance on the inherent jurisdiction
of the superior court as the basis for dealing with the myriad issues that can arise under the CCA4
(See: Clear Creek Contracting v. Skeena Cellulous Inc.,(2003), 43 C.B.R (4th) 187) (B.C.C.A)) and
Stelco Inc.(Re), [2005] O.J. No. 1171 (CA.)).

27 Sir J.H. Jacob, Q.C. in his seminal article "The Inherent Jurisdiction of the Court", (1970)
Current [egal Problems 23, concluded that it has been clear law from the earliest times that superior
courts of justice, as part of their inherent jurisdiction, have the power to control their own proceed-
ings and process. He wrote: :

Under its inherent jurisdiction, the court has power to control and regulate its
process and proceedings, and it exercises this power in a great variety of circum-
stances and by many different methods. Some of the instances of the exercise of
this power have been of far-reaching importance, others have dealt with matters
of detail or have been of transient value. Some have involved the exercise of ad-
ministrative powers, others of judicial powers. Some have been turned into rules
of law, others by long usage or custom may have acquired the force of law, and
still others remain mere rules of practice. The exercise of this power has been
pervasive throughout the whole legal machinery and has been extended to all
stages of proceedings, pre-trial, trial and post-trial. Indeed, it is difficult to set the
limits upon the powers of the court in the exercise of its inherent jurisdiction to
control and regulate its process, for these limits are coincident with the needs of
the court to fulfil its judicial functions in the administration of justice.

p. 32-33

28 The CCAA4 gives no specific guidance to the court on how to determine the existence, na-
ture, validity or extent of a claim against a debtor company. As noted earlier, the only reference is in
s. 12 of the Act that if there is a dispute as to the amount of a claim, then the amount shall be deter-
mined by the court "on summary application". In Re Freeman Estate, [1922] N.S.J. No. 15, [1 923]

1 D.L.R. 378 (en banc) the court considered the words "on summary application” as they appeared
in the Probate Act R.S.N.S. 1900 c. 158. Harris C.J. wrote:

[17] The words "summary application" do not mean without notice, but simply
imply that the proceedings before the Court are not to be conducted in the ordi-
nary way, but in a concise way.

[18] The Oxford Dictionary p. 140 gives as one of the meanings of "summary"
dispensing with needless details or formalities -- done with despatch.

[19] In the case of the Western &c R. Co. v. Atlanta (1901), 113 Ga. 537, the
meaning of the words "summary proceeding" is discussed at some length and the
Court held at pp. 543-544:--
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"In a summary manner does not at all mean that they may be abated without no-
tice or hearing, but simply that it may be done without a trial in the ordinary
forms prescribed by law for a regular judicial procedure."

[20] I cite this not because it is a binding authority, but because its reasoning
commends itself to my judgment and I adopt it.

29 In my opinion, whatever process may be appropriate and necessary to adjudicate disputed
claims that ultimately end up before a judge of the superior court, the determination by the court
that claims must initially be identified and assessed by the Monitor, and heard first by a Claims Of-
ficer, is a valid exercise of the court's inherent jurisdiction.

30 The CCAA gives to the court the express and implied jurisdiction to do a variety of things.
They need not all be enumerated. The court is required to appoint a monitor (s. 11.7). Once ap-
pointed, the monitor is required to monitor the company's business and financial affairs. The Act
mandates that the monitor have access to and examine the company's property including all records.
The monitor must file a report with the court on the state of the company's business and financial
affairs and contain prescribed information. In addition, the monitor shall carry out such other func-
tions in relation to the company as the court may direct (s. 11.7(3)(d)).

31 In these circumstances, it is not only logical, but eminently practical that the monitor, as an
officer of the court, be directed by court order to fulfil the analogous role to that of the trustee under
the BIA. The Claims Procedure Order of February 18, 2009 accomplishes this.

POWER OF THE MONITOR

32 The Monitor was required by the Order to publish a notice to claimants in the newspaper
regarding the claims procedure. It was also required to send a claims package to known potential
claimants identified by the Monitor through its review of the books and records of ScoZinc. The
claims bar date was set as March 16, 2009, or such later date as may be ordered by the court.

33 The duties of the Monitor, once a claim was received by it, were set out in paragraphs 9 and
10 of the Claims Procedure Order. They provide as follows:

9. Upon receipt of a Proof of Claim:

a. The Monitor is hereby authorized and directed to use reasonable discretion
as to the adequacy of compliance as to the manner in which Proofs of
Claim are completed and executed and may, where it is satisfied that a
Claim has been adequately proven, waive strict compliance with the re-
quirements of this Order as to the completion and the execution of a Proof
of Claim. A Claim which is accepted by the Monitor shall constitute a
Proven Claim;

b.  the Monitor and ScoZinc may attempt to consensually resolve the classifi-
cation and amount of any Claim with the claimant prior to accepting, re-
vising or disallowing such Claim; and
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10.  The Monitor shall review all Proofs of Claim filed on or before the Claims Bar
Date. The Monitor shall accept, revise or disallow such Proofs of Claim as con-
templated herein. The Monitor shall send a Notice of Revision or Disallowance
and the form of Notice of Dispute to the Claimant as soon as the Claim has been
revised or disallowed but in any event no later than 11:59 p.m. (Halifax time) on
March 27, 2009 or such later date as the Court may order. Where the Monitor
does not send a Notice of Revision or Disallowance by the aforementioned date
to a Claimant who has submitted a Proof of Claim, the Monitor shall be deemed
to have accepted such Claim.

34 Any person who wished to dispute a Notice of Revision or Disallowance was required to file
a notice to the monitor and to the Claims Officer no later than April 6, 2009. The Claims Officer
was designated to be Richard Cregan, Q.C., serving in his personal capacity and not as Registrar in
Bankruptcy. Subject to the direction of the court, the Claims Officer was given the power to deter-
mine how evidence would be brought before him and any other procedural matters that may arise
with respect to the claim. A claimant or the Monitor may appeal the Claims Officer's decision to the
court.

35 The Monitor suggests that the power given to it under paragraph 9(a) and 10 is sufficient to
permit it to accept the revised Proofs of Claim filed after the claim's bar date of March 16, 2009, but
before its assessment date of March 27, 2009.

36 Reliance is also placed on the decision of the Alberta Court of Appeal in Blue Range Re-
source Corp. 2000 ABCA 285. As noted by the Monitor, the decision in Blue Range did not directly
deal with the issue on which the Monitor here seeks directions. In Blue Range, the claims procedure
established by the court set the claims bar date of June 15, 1999. Claims of creditors not proven in
accordance with the procedures set out were deemed to be forever barred. Some creditors filed their
Notice of Claim after the claims bar date. The monitor disallowed their claims. There were a second
group of creditors who filed their Notice of Claim prior to the applicable claims bar date, but then
sought to amend their claims after the claims bar date had passed. The monitor also disallowed
these claims as late. What is not clear from the reported decisions is whether this second group of
creditors requested amendments of their claims during the time period granted to the Monitor to
carry out its assessment.

37 The chambers judge allowed the late and amended claims to be filed, [1999] A.J. No. 1308.
Enron Capital Corp. and the creditor's committee sought leave to appeal that decision. Leave to ap-
peal was granted on January 14, 2000 with respect to the following question:

What criteria in the circumstances of these cases should the Court use to exercise
its discretion in deciding whether to allow late claimants to file claims which, if
proven, may be recognized, notwithstanding a previous claims bar order con-
taining a claims bar date which would otherwise bar the claim of the late claim-
ants, and applying the criteria to each case, what is the result?

Re Blue Range Resources Corp., 2000 ABCA 16

38 Wittmann J.A. delivered the judgment of the court. He noted that all counsel conceded that
the court had the authority to allow the late filing of claims and that the appeal was really a matter
of what criteria the court should use in exercising that power. Accordingly, a Claims Procedure Or-
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der that contains a claims bar date should not purport to forever bar a claim without a saving provi-
sion. Wittmann J.A. set out the test for determining when a late claim may be included to be as fol-
lows:

[26] Therefore, the appropriate criteria to apply to the late claimants is as fol-

lows:

1. Was the delay caused by inadvertence and if so, did the claimant act
in good faith?

2. What is the effect of permitting the claim in terms of the existence
and impact of any relevant prejudice caused by the delay?

3. Ifrelevant prejudice is found can it be alleviated by attaching appro-
priate conditions to an order permitting late filing?

4. If relevant prejudice is found which cannot be alleviated, are there

any other considerations which may nonetheless warrant an order
permitting late filing?

[27] In the context of the criteria, "inadvertent" includes carelessness, negligence,
accident, and is unintentional. I will deal with the conduct of each of the respon-
dents in turn below and then turn to a discussion of potential prejudice suffered
by the appellants.

2000 ABCA 285

39 The appellants claimed that they would be prejudiced if the late claims were allowed be-
cause if they had known the late claims would be allowed they would have voted differently. This
assertion was rejected by the chambers judge. With respect to what is meant by prejudiced, Witt-
mann J.A. wrote:

40 In a CCAA context, as in a BIA context, the fact that Enron and the other
Creditors will receive less money if late and late amended claims are allowed is
not prejudice relevant to this criterion. Re-organization under the CCAA involves
compromise. Allowing all legitimate creditors to share in the available proceeds
is an integral part of the process. A reduction in that share can not be character-
ized as prejudice: Re Cohen (1956), 36 C.B.R. 21 (Alta. C.A.) at 30-31. Further,
I am in agreement with the test for prejudice used by the British Columbia Court
of Appeal in 312630 British Columbia Ltd., [1995] B.C.J. No. 1600. It is: did the
creditor(s) by reason of the late filings lose a realistic opportunity to do anything
that they otherwise might have done? Enron and the other creditors were fully
informed about the potential for late claims being permitted, and were specifi-
cally aware of the existence of the late claimants as creditors. I find, therefore,
that Enron and the Creditors will not suffer any relevant prejudice should the late
claims be permitted.

40 In considering how the Monitor should carry out its duties and responsibilities under the
Claims Procedure Order it is important to note that the Monitor is an officer of the court and is
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obliged to ensure that the interests of the stakeholders are considered including all creditors, the
company and its shareholders ( See Laidlaw Inc. Re (2002), 34 C.B.R. (4th) 72 (Ont. S.C.J.).

41 In a different context Turnball J.A. in Siscoe & Savoie v. Royal Bank (1994), 29 C.B.R. (3d)
1 commented that the monitor is an agent of the court and as a result is responsible and accountable
to the court, owing a fiduciary duty to all of the parties (para. 28).

42 In my opinion, para. 9(a) is not of assistance in determining the authority of the Monitor to
revise upward a claim filed after the claim's bar date but before the assessment date. Paragraph 9(a)
authorizes the Monitor to use reasonable discretion as to the adequacy of compliance as to the
manner to which Proofs of Claim are completed and executed. If it satisfied that the claim has been
adequately proven it may waive strict compliance with the requirements of the order as to comple-
tion and the execution of a Proof of Claim.

43 Paragraph 10 of the Claims Procedure Order mandates the Monitor shall review all Proofs of
Claim filed on or before the claims bar date. It shall "accept, revise or disallow such Proofs of
Claim as contemplated herein". While normally a monitor's revision would be to reduce a Proof of
Claim, there is in fact nothing in the Claims Procedure Order that so restricts the Monitor's author-
ity. It is obviously contemplated by para. 10 that the monitor is to carry out some assessment of the
claims that are submitted.

44 In my view, the Proofs of Claim that are filed act both as a form of pleading and an oppor-
tunity for the claimant to provide supporting documents to evidence its claim. In the case before me,
the creditors discovered that the claims they had submitted were inaccurate and further evidence
was tendered to the Monitor to demonstrate. The Monitor, after reviewing the evidence, accepted
the validity of the claims.

45 Courts in a general way are engaged in dispensing justice. They do so by setting up and ap-
plying procedural rules to ensure that litigants are afforded a fair hearing. The resolution of disputes
through the litigation process, including the ultimate hearing, is fundamentally a truth-seeking
process to determine the facts and to apply the law to those facts. Can it be any different where the
process is not in the court but under its supervision pursuant to a claims process under the CCA4.?

46 To suggest that the monitor does not have the authority to receive evidence and submissions
and to consider them is to say that it does not have any real authority to carry out its court appointed
role to assess the claims that have been submitted. The notion that the monitor cannot look at
documentary evidence on its own initiative or at the instance of a claimant, and even consider sub-
missions, is to deny it any real power to consider and make a preliminary determination of the mer-
its of a claim.

47 The Claims Procedure Order contains a number of provisions that anticipate the exchange of
information between the Monitor, the company and a creditor. Paragraph 9(b) authorizes the Moni-
tor and ScoZinc to attempt to consensually resolve the classification and the amount of any claim
with a claimant prior to accepting, revising or disallowing such claim. Paragraph 17 of the Claims
Procedure Order directs that the Monitor shall at all times be authorized to enter into negotiations
with claimants and settle any claim on such terms as the Monitor may consider appropriate.

48 In my opinion, it does not matter that revised claims were submitted after the claims bar
date. In essence, the Monitor simply acted to revise the Proofs of Claim already submitted to con-
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form with the evidence elicited by the Monitor, or submitted to it. The Monitor had the necessary
authority to revise the claims, either as to classification or amount.

49 If a claimant seeks to revise or amend its claim after the assessment date set out in the
Claims Procedure Order, different considerations may come into play. The appropriate procedure
will depend on the provisions of the Claims Procedure Order. In addition, the court, as the ultimate
arbiter of disputed claims under s. 12 of the CCA44, should always be viewed as having the jurisdic-
tion to permit appropriate revision of claims.

D.R. BEVERIDGE J.
cp/e/qlrxg/qlpxm/qlaxw/qlced/qlaxr/qlced
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